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Court of Appeals of the District of Columbia, 


No. 4192. 

Emilie Bek, Appellant, 
vs. 

Thomas W. Miller et al. 


a Supreme Court of the District of Columbia 

Equity. No. 41530. 

Emilie Bek, Plaintiff, 
vs. 

Thomas W. Miller, as Alien Property Custodian; Frank White, 
as Treasurer of the United States, Defendants. 

The United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 

1 Bill for Accounting. 

Filed July 21, 1923. 

In the Supreme Court of the District of Columbia 

Equity. No. 41530. 

Emilie Bek, Plaintiff, 
vs. 

Thomas W. Miller, as Alien Property Custodian; Frank White, 
as Treasurer of the United States, Defendants. 

Your petitioner, Emilie Bek, respectfully shows unto the Court as 
follows: 
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(1) That she is the wife of Ernst Gideon Bek, and is a citizen of 
Germany and a resident of Pforzheim in the State of Baden, and 
brings this suit in her own right. 

(2) That the defendant, Thomas W. Miller, is a citizen of the 
United States and a resident of the District of Columbia and is sued 
as the Alien Property Custodian; the defendant, Frank White, is a 
citizen of the United States and a resident of the District of Columbia 
and is sued as the Treasurer of the United States. 

(3) That the plaintiff was born in Aurora, Illinois, in the United 
States of America, and resided there until her marriage in the month 
of April, 1899, as hereinafter set forth, and that at the time of her 
said marriage she was a natural horn citizen of the United States of 
America. 

(4) That in the said month of April, 1899, the plaintiff was 
married to the aforementioned Ernst Gideon Bek, and that at the 

time of her said marriage said Ernst Gideon Bek was a citizen 

2 of Germany and domiciled at Pforzheim, a city in the then 
Grand Duchy, now State of Baden, in the then Empire, now 

Republic of Germany, and that upon their marriage the plaintiff and 
her husband went to Pforzheim and there established their joint 
domicile and have resided there ever since. 

(5) That under and by the laws in effect in the then Grand 
Duchy of Baden. Empire of Germany, in the year 1899, it was pro¬ 
vided that, unless otherwise agreed by marriage contract between 
husband and wife, all property acquired by either the husband or 
wife during the existence of the marriage relation became com¬ 
munity property, that is to say, that upon its acquisition by either 
the husband or the wife each of them became forthwith entitled to 
an equal one-half interest in such property; the only property ac¬ 
quired by either husband or wife during the marriage relation ex¬ 
cepted from such community ownership being property received 
either by gift, devise or bequest for his or her sole and separate use, 
or interests in real property. 

(6) That no marriage contract was entered into between the 
plaintiff and her said husband either at the time of their marriage or 
subsequent thereto, with respect to property belonging to either of 
them otherwise than that the plaintiff and her said husband expressly 
agreed between them and understood that all property acquired by 
either of them during the marriage relation should be community 
property in which they should each have an equal one-half interest. 

(7) "That on the first day of January, 1900, a statute of the Ger¬ 
man Empire known as the German Civil Code went into effect 

3 throughout the whole of the German Empire, whereby the 
property rights of persons married after the said first day of 

January, 1900, would be regulated and determined, and that by the 
statute introducing said Civil Code, known as the Introductory Act, 
it was provided that the former laws should remain in force with 
respect to the property rights of persons married prior to the said 
first day of January, 1900, except insofar as the same might be 
changed, so far as the citizens of Baden were concerned, by the said 
Grand Duchv of Baden. 
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(8) That by law duly adopted by the Grand Duchy of Baden on 
or about the fourth day of August, 1902, it was provided that in 
place of the statutory matrimonial regime of the former Baden law ; 
which had been effective and had been applied to govern the prop¬ 
erty rights of the plaintiff and her husband, there should thereafter 
be effective in regard to property rights the provisions of the said 
German Civil Code of January 1, 1900, relative to what was therein 
termed Community of Movables; that in all the provisions of the 
said German Civil Code applicable to the relation known as Com¬ 
munity of movables all property acquired by either husband or wife 
subsequent to the marriage became the property of both husband 
and wife in equal shares, with the exception of property given, 
devised or bequeathed to either of them as his or her separate and 
individual property and with the exception also of real property or 
interests therein. 

(9) That under and by virtue of the laws of the State of Baden 
in the Republic of Germany hereinafter referred to (whiqh laws de¬ 
ponent asks leave to prove in detail upon the trial hereof) the 

4 plaintiff became the absolute owner of an equal one-half in¬ 
terest in all property acquired either by her husband or her¬ 
self subsequent to her said marriage. 

(10) That subsequent to her said marriage in April, 1899, and 
prior to January 1, 1917, the plaintiff and her said husband acquired 
certain property consisting of 837 shares of Common Stock of Ernst 
Gideon Bek, Incorporated, a corporation of the State of New York, 
of the par value of $83,700.00; which said property under and by 
virtue of the provisions of the statutes governing their property as 
hereinbefore alleged, belonged one-half to each of them and that 
on April 6, 1917, the plaintiff was the owner of one-half of the said 
shares of stock. 

(11) That on or about the 1st day of February, 1918, on the de¬ 
mand of A. Mitchell Palmer as Alien Property Custodian, all of the 
said shares of stock were delivered to the said A. Mitchell Palmer, 
as Alien Property Custodian, and certificate therefor was issued and 
delivered to him. 

(12) That thereafter the said A. Mitchell Palmer, as Alien Prop¬ 
erty Custodian, or his successor in said office of Alien Property Cus¬ 
todian, sold and assigned the said shares of stock, receiving therefor 
the sum of $75,000.00, or about that sum; and that the proceeds 
thereof are now in the possession of the defendant, Thomas W. Mil¬ 
ler, as Alien Property Custodian, or in the hands of the defendant, 
Frank White, as Treasurer of the United States, or partly in the 
hands of each of said defendants. 

(13) That under and by virtue of the law approved on or 

5 about the 5th day of June, 1920, amending the Act Entitled, 
“An Act to Define, Regulate and Punish Trading with'the 

Enemy, and for Other Purposes,” the plaintiff became entitled to 
the payment, conveyance, transfer, assignment or delivery to her of 
the money or other property held by the Alien Property Custodian 
or by the Treasurer of the United States, with the dividends thereon, 
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to which the President of the United States should determine the 
plaintiff to be entitled, or in case of his refusal to direct such pay¬ 
ment or delivery to the plaintiff, of such sums or other property as 
the Court should determine her to be entitled to receive. 

(14) That the plaintiff heretofore filed with the Alien Property 
Custodian a notice of her claim under oath, in the form and con¬ 
taining the information required by the said Custodian, and applied 
to the President of the United States to order the payment, con¬ 
veyance, transfer, assignment and delivery to the plaintiff of the 
money or other property belonging to the plaintiff above described, 
and that the President has refused to order such return to the plain¬ 
tiff and the said property has not been returned, delivered or issued 
to the plaintiff, nor any part thereof. 

Wherefore your petitioner prays: 

(1) That the defendants, Thomas W. Miller, Alien Property 
Custodian', and Frank White, Treasurer of the United States, may be 
required to make answer hereto and show the amount and kind of 
money, stock, bonds or any other property of the plaintiff which was 
conveyed, transferred, assigned, delivered or paid to the said Alien 

Property Custodian or the Treasurer of the United States, to- 
6 gether with the dates said money, stock, bonds, or other prop¬ 
erty came into their possession and control and the income 
and other profits derived from said money, stock, bonds, or other 
property since the date of said conveyance, transfer or seizure. 

(2) That the defendant render a full and complete report of anv 
sale or disposition made of any of the said property belonging to the 
plaintiff which was conveyed, transferred, assigned or delivered to 
them or either of them with the amount or amounts received from 
said sale or sales and what disposition has been made of the proceeds 
derived therefrom. 

(3) That this Honorable Court may, by proper order and decree, 
direct the payment, conveyance, transfer, assignment and delivery 
to the plaintiff or her duly authorized agent or attorney of the money, 
stock, bonds, and other property of the plaintiff so held by the Alien 
Property Custodian or the Treasurer of the United States or either of 
them. 

(4) That this Honorable Court may grant to the plaintiff such 
other and further judgment and relief as according to the practice 
of equity and good conscience the plaintiff may be entitled and as to 
this Honorable Court may seem just and proper. 

EMILIE BEK, 

By A. W. LAFFERTY, 

Her Attorney-in-fact. 

E. F. COLLADAY, 

BOARDMAN WRIGHT, 

A. W. LAFFERTY, 

C. E. ROACH, 

Attyi. for Plff. 
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7 State of New York, 

County of New York, ss: 

I, A. W. Lafferty, do solemnly swear that I am the duly authorized 
attorney in fact of Emilie Bek, plaintiff in the foregoing petition, 
that I have read said petition and am acquainted with the contents 
thereof, that the matters and things therein stated of personal knowl¬ 
edge are true, and the matters and things therein stated of informa¬ 
tion and belief, I believe to be true. 

A. W. LAFFERTY. 

• 

Subscribed and sworn to before me this 18th day of July, A. D. 
1923. 

[seal] HORACE N. TAYLOR, 

Notary Public , New York County. 

New York County No. 22. 

New York County Reg. No. 4046. 

Certificate filed in Kings County No. 99. 

Kings Co. Register’s No. 4076. 

Answer to the Bill of Complaint. 

Filed August 13, 1923. 

******* 

Now come the defendants, Thomas W. Miller, as Alien Property 
Custodian and Frank White, as Treasurer of the United States, sepa¬ 
rately and severally answering the bill of complaint, and for their 
separate and several answers say: 

(1) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 1 of 
the bill of complaint, and therefore demand strict proof 

8 thereof; 

(2) They admit the averments of paragraph numbered 
2 of the bill of complaint; 

(3) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 3 of 
the bill of complaint, and therefore demand strict proof thereof; 

(4) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 4 of the 
bill of complaint, and therefore demand strict proof thereof; 

(5) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered 5 of 
the bill of complaint, and therefore demand strict proof thereof; 

(6) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered 6 of 
the bill of complaint, and therefore demand strict proof thereof; 

(7) They have no knowledge or information sufficient to form a 
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belief with respect to the averments of paragraph numbered 7 of the 
bill of complaint, and therefore demand strict proof thereof. 

(8) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered 8 of 
the bill of complaint, and therefore demand strict proof thereof; 

(9) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 9 of 

the bill of complaint, and therefore demand strict proof 

9 thereof; 

(10) They have no knowledge or information sufficient to 
form a belief with respect to the averments of paragraph numbered 

10 of the bill of complaint, and therefore demand strict proof 
thereof; 

(11) Answering the averments of paragraph numbered 11 of the 
bill of complaint, these defendants say that the Alien Property Cus¬ 
todian, acting under and pursuant to the terms and provisions of 
the Trading with the Enemy Act, the amendments thereto and the 
proclamations and executive orders issued thereunder, after investi¬ 
gation determined that Ernst Gideon Bek was an enemy within the 
purview and meaning of the said Act the amendments thereto and 
the proclamations and executive orders issued thereunder, and that 
837 shares of the capital stock of Ernst Gideon Bek, Inc. w r ere held 
for, by, on account of and on behalf of and for the benefit of the said 
enemy. Thereupon the said Alien Property Custodian required the 
said stock to be conveyed, transferred, assigned, and delivered to him, 
to be by him held, administered and accounted for as provided by 
law. Thereafter the requirements of the Alien Property Custodian 
were fulfilled and he received the said property. Thereafter, acting 
under and pursuant to the terms and provisions of the Trading with 
the Enemy Act, the Alien Property Custodian sold the said stock and 
received therefor certain money which he paid into the Treasury of 
the United States in accordance with law, and there is now in the 
Treasury of the United States the sum of $61,690.75, as the pro¬ 
ceeds of the sale of the aforesaid stock. 

(12) For their answer to paragraph numbered 12 of the 
10 bill of complaint these defendants refer to their answer to 
paragraph numbered 11 of the bill of complaint, and pray 
that it be read in this place as if here fully set forth. 

(13) Answering the averments of paragraph numbered 13 of the 
bill of complaint these defendants say that the same are statements 
of law but in so far as the Court may hold that they are statements 
of fact, these defendants deny each and all of said averments. 

(14) They admit the averments of paragraph numbered 14 of 
the bill of complaint. 
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.Wherefore, having fully answered the bill of complaint, these 
defendants pray that they be dismissed with their costs in this behalf 
expended, and for such other and further relief to which in the prem¬ 
ises they may be justlv entitled. 

THOMAS W. MILLER, 

Alien Property Custodian. 
FRANK WHITE, 

Treasurer of the United States. 

PEYTON GORDON, 

Attorney of the United States in 

and for the District of Columbia. 

District of Columbia, ss: 

Thomas W. Miller, being first duly sworn, upon oath deposes and 
says that he is Alien Property Custodian of the United States of 
America; that he has read the foregoing answer by him subscribed 
and knows the contents thereof; that the matters and things therein 
stated as of his personal knowledge are true, and those stated 

11 as upon information and belief he believes to be true. 

THOMAS W. MILLER. 

Subscribed and sworn to before me this 27th dav of Julv, 1923. 
[seal.] SOPHIE D. HILLMAN, 

Notary Public, D. C. 

District of Columbia, ss : 

Frank White, being first duly sworn, upon oath deposes and says 
that he is Treasurer of the United States of America; that he has read 
the foregoing answer by him subscribed and knows the contents 
thereof; that the matters and things therein stated as of his personal 
knowledge are true, and those stated as upon information and be¬ 
lief he believes to be true. 

FRANK WHITE. 

Subscribed and sworn to before me this 27th day of July, 1923. 
[seal.] ELLA F. VAN ZANDT, 

Notary Public, D. C. 

Final Decree. 

Filed April 3, 1924. 

♦ * * * * * * 

This cause coming on to be heard upon the bill of complaint 
and the answer filed on behalf of Thomas W. Miller, as 

12 Alien Property Custodian, and Frank White, as Treasurer 
of the United States, and evidence and testimony having 

been adduced on behalf of all the parties, and the Court having 
heard arguments of counsel for all the parties, and having taken 
time to consider, it is by the Court this 3rd day of April, 1924, 



8 


EMILIE BEK VS. THOMAS W. MILLER ET AL. 


Adjudged, ordered and decreed that the bill of complaint be and 
the same hereby is dismissed, and it is further 

Adjudged, ordered and decreed that the defendants, Thomas W. 
Miller, as Alien Property Custodian, and Frank White, as Treasurer 
of the United States, recover their costs in this behalf expended, 
and that they have execution therefor as at law. 

WENDELL P. STAFFORD, 

Justice. 


From the foregoing decree the plaintiff, Emilie Bek, notes an 
appeal in open Court to the Court of Appeals of the District of 
Columbia, and the penalty for bond for costs is fixed at $100 or a 
cash deposit of $50. 

* WENDELL P. STAFFORD, 

Justice. 


Memorandum. 


April 7, 1924.—$50 deposited by pl’ff’s Atty. in lieu of appeal 
bond. 

13 Designation of Record. 

Filed April 21, 1924. 

* * * * * * * 

The Clerk will please prepare the Transcript of Record on Appeal 
in the above entitled cause, including therein the following: 

1. Bill of Complaint. 

2. Answer of defendants. 

3. Decree dismissing bill of complaint including notation of ap¬ 
peal at foot thereof. 

4. Memorandum of deposit for cost3 on appeal. 

5. Assignment of errors. 

6. Statement of evidence. 

7. Designation of record. 

COLLADAY CLIFFORD & PETTUS, 
BOARDMAN WRIGHT, 

A. W. LAFFERTY, 

Attorneys for Plaintiff. 

Memorandum. 

April 25, 1924.—Time to file statement of evidence continued 
until the 19th day of May, 1924. 

Assignment of Errors. 

Filed April 30, 1924. 

******* 

Now comes the plaintiff and makes the following assignment of 
errors on appeal to the Court of Appeals: 
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The Court below erred: 

14 First. In dismissing the plaintiff’s bill. 

Second. In failing to find that the shares of stock in 
Ernst Gideon Bek, Inc., proceeds from the sale of which are involved 
in this suit, were the community property of plaintiff and her hus¬ 
band. 

Third. In not finding and determining that the plaintiff had an 
interest in the proceeds received by the Alien Property Custodian 
from the sale of stock of Ernst Gideon Bek, Inc. 

Fourth. In not finding and determining that the plaintiff had a 
one-half interest in the proceeds received by the Alien Property 
Custodian from the sale of stock of Ernst Gideon Bek, Inc. 

Fifth. In not finding and determining that the plaintiff was en¬ 
titled to one-half of the moneys in the hands of the Alien Property 
Custodian, proceeds of sale of stock of Ernst Gideon Bek, Inc., to 
wit, the sum of $30,545.37. 

Sixth. In not directing the payment to plaintiff of the sum of 
$30,545.37, being one-half of the proceeds received by the Alien 
Property Custodian from the sale of stock of Ernst Gideon Bek, Inc. 

COLLADAY, CLIFFORD & PETTUS, 
BOARDMAN WRIGHT, 

A. W. LAFFERTY, 

Attorneys for Plaintiff. 


Service of copy of foregoing acknowledged this 29th day of April, 
1924. 


DEAN HILL STANLEY, 

Attorney for Defendants. 


15 Memoranda. 

May 16, 1924.—Time to file statement of evidence extended to 
and including the 4th day of June, 1924. 

June 3, 1924.—Statement of evidence signed by Stafford, J. (in 
duplicate), filed. 

16 Supreme Court of the District of Columbia. 

The United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 15, to be a true and correct transcript of the record, according to 
directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 41530 in Equity, wherein Emilie Bek 
is Plaintiff and Thomas W. Miller as Alien Property Custodian, 
et al. are Defendants, as the same remains upon the files and of 
record in said Court. 

2—4192a 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said Dis¬ 
trict, this loth day of July, 1924. 

[Seal Supreme Court of the District of Columbia. 1 


EW. 


MORGAN H. BEACH, 

Clerk. 


17 In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

Equity. No. 41530. 

Emilie Bek, Plaintiff, 
vs. 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States, Defendants. 

Statement of Evidence. 

Before the taking of testimony was commenced, counsel for plain¬ 
tiff offered in evidence the Wang translation of the German Civil 
Code, the statute of Baden of August 4, 1902, and the original Baden 
law in force in Baden since 1809. These were admitted by the 
court with permission to refer to such portions thereof as are deemed 
material. 

Paul Sehnitzler, a witness for the plaintiff, testified substantially 
as follows: That he is an attorney, counsellor at law, and member of 
the firm of Sehnitzler, Sloan <fc Dayton, 27 William Street, New 
York. Studied law at the University of Heidelberg and at Leipzig, 
Germany, and took his degree of law at Leipzig, thereafter prac¬ 
ticing law and acting district attorney at Heidelberg. He was also 
judge for nearly a year at Pforzheim, Baden, the place where Mrs. 
Bek, plaintiff herein, resides. That he has examined the German 
Civil Code that went into effect on January 1, 1900, and that Article 
200 of the Introductory Act states that the former laws re- 

18 main in force with respect to the matrimonial regime of 
marriages existing at the date when the Civil Code went into 

effect January 1900. This is Section 200 of the Introductory Act 
of the law introducing the German Civil Code. Article 218 states 
that in so far as the existing state laws applicable under the pro¬ 
visions of this section, such laws may be changed by state legisla¬ 
tion even after the going into effect of the Civil Code. In 1902 an 
act was passed by the State of Baden that made the laws applicable 
to the former state, the laws regarding the matrimonial regime. 
That was passed in 1902 under the authority of Section 218 just 
cited. Section 3 of the law of August 1902 of Baden provided, in¬ 
stead of statutory community of goods of the former law, the com- 


EMILIE BEK VS. THOMAS W. MILLER ET AL. 


11 


munitv of moveables of the civil code goes into effect. The former 
law referred to was the law of Baden. The law of Baden established 
a community of moveable goods in case the spouses before.entering 
marriage did not make a written contract regarding the mutual mar¬ 
riage property rights, then the law applied the legal statutory regime, 
which suggested a community of moveables, that is to say, all the 
property, all the moveable property of the wife, and all the moveable 
property of the husband, as well as all property acquired during the 
time of the marriage, became common property of the husband and 
wife; also all property that afterwards was given to the husband 
and the wife for the purpose of having it become a part of the com¬ 
munity. 

If Mrs. Emilie Bek, the plaintiff in this case, married a German 
citizen whose domicile was at Pforzheim, Germany, in 1899, and 
resided with her husband at that place since that date, the law of 
Baden applicable to that marriage prior to January 1st, 1900 when 
the German Civil Code went into effect, provided the German citizen 
was a Badische subject, and provided no marriage contract and 
agreement was entered into before matrimony then the legal 

19 community of moveables applied regarding the marital 
regime. The German Civil Code has supplanted the former 

Badische law, and in place of the Badische community of move¬ 
ables, now the community of moveables applies. The Badische 
law is exactly the same as the French Code of Napoleon, the French 
Civil Code. Under the present applicable law, to wit, the German 
Civil Code, both spouses are the owners of the personal property 
acquired during marriage, the husband having charge of the man¬ 
agement of the common property. 

Cross-examination: 

Under the provisions of the German Civil Code there are several 
types of holdings of a married woman, all specified in the code. 

The witness was shown the translation of the German Civil Code 
by Wang and asked to explain to the court what the rights of a 
German married woman under the statutory regime are as set forth 
on page 304 of the translation under title No. 6 “Statutory Regime"; 
in response to which witness testified that the statutory regime is the 
regime that applies by virtue of the law in case there is no regime 
agreed upon between the suopses. If the spouses do not make a written 
marital contract of settlement, ante-nuptial settlement, the statutory 
regime applies to marriages approved after January 1900. when 
this law went into effect, but as to marriages concluded prior to that 
time, the law in force prior to that time applies, and under the law 
cited in introducing the law, it says that the former statutory laws 
of Germany shall be continued as a community of moveables under 
the German Civil Code, therefore this title No. 6 has no applica¬ 
tion. No. 6 and No. 1, statutory regime, has no possible applica¬ 
tion to this case. 

Under the German Civil Code contributed property as 

20 a rule does not belong to the community of moveables. Of 

course, this contributed property, that is, property acquired 
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either by the husband or the wife from the nation, that is what 
we understand as contributed property. The wife obtains absolute 
ownership of all contributed property, as a rule. Of course, the 
donor might have accompanying conditions, that he wants to have 
contributed property go to the contributed property of the donee, 
if he gives the contributed property to both the husband and the 
wife it falls into the community. Generally speaking, with the 
exceptions, of course, which have been narrated in mind, the wife 
retains title and ownership of the contributed property, as a separate 
estate. Of course it is meant contributed property by a third per¬ 
son, not by the husband, as for instance a bequest, or devise of the 
nation. As to the rights of the husband with respect to contributed 
property, it all depends on what regime prevails. Under the statu¬ 
tory regime, it is under the right of administration by the husband 
unless his administration is excluded. 

Witness was asked whether, generally speaking, in the case of 
contributed property, although the wife retains absolute ownership, 
the husband has the right to manage the property and do every¬ 
thing necessary towards its management, to which questions the 
witness answered ‘‘That all depends. I could not say that. It all 
depends on what regime prevails. As a rule I might say yes. Yes, 
in case of statutory regime/’ 

Witness further stated that he meant bv contributed property, 
property that comes from a third person, by inheritance, or from a 
nation, that is contributed to the husband or the wife or both, 
but this is contributed property that is brought into the marriage, 
that the wife had when she married. When she married she had 
property that was contributed, that is, property that is brought into 
marriage. That is an entirely different thing. Contributed prop¬ 
erty referred to in Sections 1519 and 1525 of the Civil Code, 
21 is -what is brought in bv the wife and the husband has th^ 
right of administration. I do not think he has the right 
to mortgage that property without the consent of the wife. The 
rights of the husband’s creditors to contributed property depend 
on each case. By request, witness read Section 1369 of the German 
Civil Code as follows: 

“Separate property includes also that which the wife acquires 
by succession or legacy or as a compulsory portion which is trans¬ 
ferred to her gratuitously by third party provided that the testator 
in his testamentary disposition or the third party at the time of the 
transfer has specified that the acquisition shall be separate property.” 

Separate property under the Civil Code is that property constitut¬ 
ing the separate estate of the wife as her own, and contributed prop¬ 
erty belongs to the wife too under the statutory regime. That is 
not community property here. Separate property is defined in the 
Civil Code as that property which the wife holds, although married, 
in the same wav as if she were a feme sole. On the other hand, 
contributed property as used in the above section is property which 
comes into the estate to which the wife retains legal title or owner- 
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ship, which is managed by the husband, but is under the complete 
control of the husband, but the control does not extend to the sep¬ 
arate property as a rule. By request the witness read Section 1426 
of the Civil Code as follows: 

“If the husband’s rights of management and usufruct do not 
come into being as provided for in section 1364, or if they come to 
an end as provided in sections 1418 to 1420, separation of goods takes 
place.” 

That expression there, “separation of goods’', has no bearing upon 
separate property. Separation of goods means under the German 
Civil Code the estate of the husband and the estate of the wife are 
absolutely separate, not common property. Under certain condi¬ 
tions we find in the Code, separation of goods, takes place, and 
22 that may take place, with respect to contributed property, or 
property under the community of moveables, they may be 
separate under the regime of the community of moveables, as pro¬ 
vided for in the law. I do not know what section 1426 of the Civil 
Code quoted above, means. I have not studied it. I have not made a 
full study of it. 

Page 319 of the code, “Contractual regime," that is contracts. 
The second provision, No. 2, on page 320, is entitled “General Com¬ 
munity of Goods.” And No. 3 on page 340 is the section called 
“Community of Income and Profits,’’ “Community of Acquisitions.” 
Section 4 on page 346 is “Community of Moveables,” Community of 
personal property. By request witness read Section 1549 as follows: 

“Unless a contrary intention appeal's from sections 1550 to 1557 
the provisions applicable to the general community of goods apply 
to community of moveables and income and profits.” 

Therefore under that we will have to go back with respect to the 
community of moveables to the other provisions as to the general 
community which are made applicable by the code, by anology. By 
request the witness read the first paragraph of Section 1438 as fol¬ 
lows : 

“Under the general community of goods the property of the 
husband and the property of the wife become the common property 
of both spouses, i. e., common property. Common property also in¬ 
cludes any property which he or she acquires during the subsistence 
of the community of goods.” Also Section 1442: “Neither spouse 
may dispose of his or her share in the common property, or in the 
individual objects belonging thereto, and he or she is not entitled to 
demand partition.” 

Under the German civil law as to general community of goods, 
the law provides specifically when and under what conditions the 
husband or wife can apply for partition of the property. Those 
conditions are as set forth in the code, but it must be borne in mind, 
that under the former Badische law, no marriage agreement could 
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be changed during the existence of the marriage—this has 

23 been abolished and it may be changed at any time after 
marriage. This property we are talking about here is con¬ 
trolled by the provisions of the German Civil Code. This article that 
I just read only speaks of the prohibition to dispose of their share in 
the community, not of goods belonging to the community. In other 
words, the husband or wife cannot dispose of his or her share in the 
community as long as the community continues, except in the cases 
provided for in the Code, or in case they change the community 
agreement. Article 1468 states the cases in which the wife may ask 
for dissolution of the community of goods, that is to say, have the 
community divided, and have her estate separated out of the com¬ 
mon estate. First, in case the husband has done anything or com¬ 
mitted any act to injure the interests of the wife seriously, for in¬ 
stance. is a fugitive from justice or things of that sort; second, 
if the husband has diminished or wasted the common property and 
thereby injured his wife's interest therein; third, if the husband has 
neglected to support the wife and the children, and there is danger 
that in the future he cannot continue and will not support them; 
fourth, if the husband has become a spendthrift, or otherwise does 
any act seriously to endanger the common property through prodigal¬ 
ity; and fifth ; if the common property in consequence of liabilities 
incurred by the husband is burdened with debts, the later acquisi¬ 
tions of the wife will be seriously endangered. Those provisions are 
conclusive. In order to secure dissolution of the community of 
moveables, to which these sections apply, it would be necessary to 
make application to a court, unless the husband and wife change the 
marriage relations by agreement. As to the conditions under which 

the creditors of the husband may go against the property con- 

24 tained in a regime of community of moveables, that all de¬ 
pends, whether creditors of the husband or creditors of the 

wife, whether they would follow the property of the wife or of the 
husband, or the person. There is a supplemental law which treats 
of the rights of creditors. The creditors of the husband may go 
against the community property for the debts of the husband, so 
the wife's too. 

Witness was asked if it is immaterial whether those claims against 
the community property arise prior to the coming into existence of 
the regime, or whether they come into existence after the time of 
the regime, or whether they concern the property or not, which ques¬ 
tions the witness said he was not prepared to answer; he would have 
to look it up; it is a very complicated matter; he did not examine it. 
under the Badische law, or under the present law. If the husband 
goes into bankruptcy the whole community of property, and the 
whole estate of the community of movables goes into the estate of 
the husband and subject to the claims of the husband. The wife 
cannot complain. That is true strictly speaking. That would be 
provided by ihe Code of Bankruptcy of Germany. He thought the 
creditors have a right to go to the community of moveables. The 
creditors of the wife, what they will follow, it all depends; if the 
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creditors be creditors prior to the marriage, or if they have only be¬ 
come creditors after marriage. The creditors of the wife prior to 
marriage, of course, they can look to community property. He 
did not believe anybody can deprive his or her creditors by mar¬ 
riage. If their claims are connected with the property, then, of 
course, creditors of the wife after marriage could look to the prop¬ 
erty, and therefore look to the community property. Therefore, 
after marriage and the entry into the community regime, the only 
creditors of the wife who can go against the property are creditors 
whose claims arose out of the property, or against the property, or 
creditors before marriage, or who were creditors of the wife 
25 herself; that is a wife may be doing business too, and might 
earn money or property which would go into the community 
of acquisitions, community of moveables, and, of course, the credi¬ 
tors of the wife, would have to be paid out of the community prop¬ 
erty. Where the wife is in business for herself during marriage, 
and there is a community of moveables between the husband and the 
wife, witness would have to look up whether the creditors of the 
wife who have claims growing out of the business can go against 
the community property; he was not prepared to answer that. That 
is a very difficult question to answer. Witness is not here as an 
expert, on all the points. There are 40 points on this. 

As to the community property after the regime, of the community 
of moveables, the husband has the management, he is the manag¬ 
ing director of the two; the law says so. The husband has not the 
right to sell or mortgage the property or pledge it; it all depends 
upon for what purpose; he has presumably the right to mortgage, 
yes, but the wife may stop him, if the act of the husband would 
tend to injure her rights in the community, she could get an in¬ 
junction. There are only certain conditions under which the wife 
can prevent the husband from mortgaging the community prop¬ 
erty. The law states it. Judgment creditors of the husband, in¬ 
dividual judgment creditors, can secure execution against the com¬ 
munity property, in certain cases; it all depends on what their 
claims are, and when it was, whether it was a claim against the com¬ 
mon property. As a rule that would be the case. Not all judgment 
creditors of the husband are entitled to go against the community 
property. If it is a judgment claim, a claim against separate prop¬ 
erty—the husband might have separate property, separate 
28 claim in real estate, and it does not go into the community 
of moveables at all, it may be mortgaged and they might 
foreclose on the mortgage and get judgment against the husband. 
Witness stated he did not know whether you could enforce it against 
the community property. You may under certain circumstances. 
As to the wife’s property rights in the community property, she 
has an individual property right in that property, she is a partner 
to the extent of one half share. She has a present property right; 
she is one half owner of the property as tenant in common. 

Witness was shown the Treatise of Enneccerus entitled Lehrbuch 
des Burgerlichen Rechts, and stated he had never read this one. 
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His attention was called to Volume 22, page 223, of the original 
German, and a translation handed to him. By request he read the 
translation and commented on it as follows: “The community prop¬ 
erty is the common property of both spouses. Every article belong¬ 
ing to the community belongs to the spouses together. The two 
spouses are the owners of the personal property and of the real es¬ 
tate/’ This, of course, refers to community property, moveables 
and real estate, and to the objects of the community included in 
the community. “The two spouses are the owners of the personal 
property and of the realty. They are the owners of all claims and 
the owners of all other rights. The right of each individual spouse 
is not the right of a member, but is the right to share.” The Ger¬ 
man word is Anteil. That is, a part of. He says, “The right of 
each individual spouse is a right to a part.” It is not the right of 
a member, as for instance the right of a member of a corporation, 
but it is a right to a share, a part. The analogy of the wife’s rights 
in community property is not somewhat the same as that of a stock¬ 
holder of a corporation. It is just the reverse. It says it is not the 
right of a member in a corporation, but the spouse has a 
27 part, a share, an anteil. “The share of each spouse in the 
community property, and in the individual articles com¬ 
prising it is not a fraction, because this cannot be expressed in num¬ 
bers.” That word, fractional part, or fraction, is quotenrecht. 
“Onlv if the communitv is dissolved, and the settlement between 
the spouses has been made, then each spouse has a right to certain 
parts that can be expressed in figures.” 

By request witness then read a translation of a passage from the 
same book as follows: 

“Only after the termination of the community of property, and 
liquidation has each spouse a right which can be expressed in figures. 
And even then not one in the community property, but only in the 
balance remaining after payment of the debts.” 

I agree with the author, generally speaking, that is substantially 
correct. The rights of the husband and wife to the community move¬ 
ables are discussed in many books. The general opinion is they have 
the rights of co-partnership ownership. I have given the opinion. 
I do not know whether I have read Endemann. I have looked at it. 

Q. Now, I call your attention to page 424, and I will ask 
you to translate the paragraph there; if the Court will permit, I 
will read my translation: (Reading) “There exists with respect to 
the community property an undivided community, belonging to the 
law of persons, on the part of the two spouses—-—” A. What does 
he mean there, “belonging to the law of persons?” 

Q. What does it say there, if this is not a correct translation? A. 
Individually, because the word is “individual”, the law of personal 
individuals. 

Q. Let me read the sentence over. “There exists with respect to 
the community property an undivided community belonging to the 
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law of persons on the part of the two spouses-” A. Undivided 

property which belongs to the individuals, both spouses. 

Q. Does that say that there? A. Yes, sir. 

Q. Doesn’t it say, “on the part of the two spouses”? A. They 
might have it that way, but it is “that which belongs individually to 
both spouses.” 

“They have a direct claim with respect to it, and not one to be 
derived from the marital community as a juristic person.” That 
is in there, they have a direct claim, a direct, immediate right. That 
says here unmittel, which means “immediate”—therefore, immediate, 
direct right in the community, which need not be derived by the 
assumption or the existence of a juristic person, which is 

28 represented bv the married person. “The community prop¬ 
erty is tied by reason of the common purpose;” community 

as such is tied by its purpose. “The community property as such 
is tied up by reason of the common purpose; it is property belonging 
to the commuinty as such. There exist with reference to it neither 
obligatory nor real share rights,” but that doesn’t express it. That 
is what it says in German, but not in English. It is anted in 
German. It says, “There exist in the community no rights either 
obligatory or real.” That is in the sense of our real estate. “For this 
reason each spouse cannot dispose of his share” (anteil), “in the 
community property or in the individual objects belonging thereto, 
for his own benefit. Nor can he demand division of the property 
so long as the marriage community subsists. Because the community 
property is tied by the purpose of marital community. The rights 
of each spouse”—The anteilsberechtigung—that means the right of 
each person to share in the community. “The right of each spouse 
consists in his or her enjoyment of the community property as a mem¬ 
ber of the house community. And for the object of the marriage as 
also in the assured expectancy, as regards the half coming to each 
spouse by law after the termination of the property community.” 
That is about right. “It is only after such termination that the 
expectancy is converted into a real share, anteil, right”; it is only 
after dissolution that the ultimate right is converted into an actual 
right. “For this reason the so called share (anteil) of each spouse 
in the community property is not subject to execution on the part of 
his or her creditors, but not on the part of the creditors of the com¬ 
munity property.” 

It is not true that the right of a wife in the property in a community 
of moveables is in the nature of an expectancy, it is a present right, 
and all the law books say so, even this book. 

29 Witness was asked if he agreed with the first commentary, 
Enneceerus, when he says that neither spouse has any share 

or right, that is, any property right in any fraction of the property, 
to which he replied; The property light cannot now be expressed in 
fractions because, first, the dissolution has to take place, which, after 
deducting and satisfying the debts, will then show how much each 
actually gets. That is what he says, for he says, it is not now com¬ 
putable how much the share of each consists of; first, there must be 
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a liquidation, and the debts have to he deducted and paid, and only 
then can it be expressed in fractions and numbers, that is what this 
gentleman says. Assuming that the property which the Alien Prop¬ 
erty Custodian seized here was at the time of the seizure property be¬ 
longing to a community of moveables as defined in the Code, and 
that the wife had not taken steps to have the community of move¬ 
ables dissolved and that that condition continued, except for the 
seizure and taking possession by the Alien Property Custodian, down 
to the present time, if this property were released or if any of this 
property were released, it would again become a part of the community 
of moveables. 

. .Dr. Carl G. Grossman, a witness for the Plaintiff, testified sub¬ 
stantial^ as follows; That he is a resident of New York City, No. 
300 Haven Avenue. Has lived in the United States since 1913. 
Studied law at the Universities of Grenoble, Kiel, Munich and 
Leipzig, and graduated from the University of Leipzig, in 1909, 
obtaining the degree of doctor of law, and engaged in the legal pro¬ 
fession as assistant to judges and district attorneys of courts of 
record for four years. Wgs admitted to independent practice in 1913, 
and appointed assistant to the district attorney of the Supreme Court 
of Dresden, and has repeatedly testified in American Courts 
30 regarding the German law. Heard the previous witness testify. 

The regulations provided for in the German Civil Code are 
applicable in this case. Thev are the same as testified to by him. 
Has been to the Congressional Library. Did not meet the expert for 
the Government there, but had occasion to see him, in fact asked 
him to loan witness a book he was busy with so supposed it was the 
same case. Referred to Dernberg, an eminent writer and recognized 
authority, one of the highest authorities on the German law. In 
his book on Civil law of Germany, volume 4, Section 57,—The 
German for that is Das Burgerliche Recht des deutehen Reichs und 
Preussens. That means the Civil Law of Germany and Prussia. 
Section 57, Volume 4, “Each of the spouses in accordance with the 
foiegoing accordingly is, during matrimony, the owner of one half 
of the community property, but the spouses cannot demand their 
share in the property”—translating the expression, quotanreehte, “as 
long as the community lasts. Just as well can the creditors claim 
(the creditors of each of the spouses) can claim this”, which is the 
correct translation of the sentence. Another text writer is Staudinger, 
another text writer and commentary on the German law that is used 
in the courts. He states, when making some remarks introducing the 
general community of goods, and also as to Section 1438, that the 
theory of community among the spouses has been very much dis¬ 
puted, but that the German Civil Code based its regulations on the 
French and the Prussian law which was the law in effect prior to the 
taking effect of the Civil Code, and which made the community a 
community with hands joined, which is the theory of the old German 
law, which means that both spouses are the owners of the property, 
but that their rights are bound by certain regulations in accordance 
with and for the purpose of their marital relations. The Motives to 
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the Civil Code, Volume 4, is a book which contains the reasons 

31 which led the legislators to compile the law, to enact these laws. 
That is not published by the Empire of Germany and the 

Duchy of Baden, it is a private report. It is an official publication, 
but it it published by some private concern in Berlin. It is called 
an official bulletin. It purports to give the reasons and the motives 
for the enactment of these laws, when the sessions and conferences 
were held, of the legislative committee, the body which was engaged 
in the drawing and drafting of these various regulations. Page 338, 
“Whether during the community there are latent divided parts (that 
exist—latent divided parts) to the community property as opposed 
to the individual objects composing it or not, is not decided in the 
first draft of the code (as in additions to the regulations of Section 
1445)/’ Nw, these sections are not the sections of the Code, but 
sections of the draft, and are therefore different from those finally 
adopted. The law itself did not want to state whether there were 
latent rights or divided rights of the property in existence or not. 
In view of the fact that it was not of practical importance, as the re¬ 
lations of both spouses are regulated in full in different sections. It 
was not thought necessary to define very distinctly the theory under 
which the community property was regulated. 

The German Civil Code applies to this marriage in question of Mr. 
and Mrs. Bek, who were married in 1899, and who have lived at 
Pforzheim since that time. That part of the German Civil Code 
dealing with the Community of Moveables. If these text books are 
read there is a one half interest in the community of moveables. 
That is a present interest. I do not know of any provisions in the 
German law whereby a right to a one half could be defeated. None 
of the books here contain the statement on the question of whether 
it is a present ownership or expectancy, or whether it is a right 

32 in case the community is in danger of her collecting her one 
half. Shuster’s Commentaries is not a recognized authority 

on the German law, because this book is not used in Germany. It 
is the best English version of the German Code. It is not a trans¬ 
lation. It is more of a text book. The other translation that has 
been introduced without objection is a translation by a Chinese gen¬ 
tleman, and a very good translation. 

Cross-examination: 

I heard Dr. Schnitzler testify when he translated from the text 
writers Enneccerus and Endemann. Apparently these two writers 
do not agree with Dr. Dernberg. but Dernberg is an authority which 
is quite more frequently used than Enneccerus. Witness stated he 
was familiar with Crome. and his attention was called to page 346 of 
Volume 4, edition of 1908. By request he read and translated as fol¬ 
lows : 

“Tn comparison to I he Roman law of co-ownership, the property of 
the spouses here is so closely tied and bound for the purpose of matri¬ 
mony that the share of the individual spouses thereof do- not repre¬ 
sent an independent figure of value, and consequently not sepa- 



20 


EMILIE BEK VS. THOMAS AY. MILLER ET AL. 


rated therefrom, prior to total di -solution of the community.” “Not 
made independent and cannot be exercised per se,"—by itself. 

That is not exactly contrary to Dernberg, because it states also there 
is a right, which is, however, bound by certain regulations. Witness 
stated that he had read Heilfron’s Lehrbuch des Buergerlichen 
Rechts, Familienreeht, but would not consider it authority for the 
courts would refrain from quoting it. It is merely a text book writ¬ 
ten in order to help the student pass the examinations, but from the 
scientific standpoint it is not considered an authority. It is prob¬ 
ably all right, Avhat is in there. His attention being called to the 
1914 edition of this book, page 34. he read by request as follows: 

“BetAA’een the spouses there exists, as the civil code says, in deciding 
a famous dispute concerning the judicial nature of the agg, (which 
probably means the general community in this case) with re- 
33 gard to the community property, community with hands 
joined.” 

It is very hard to translate this expression. It is a technical ex¬ 
pression. I am not reading now from the translation. This is an 
old institution of the old German law, and it is reallv so difficult I 
don’t think there is anybody on earth that can explain it. 

“Owners and creditors and possessors of the rights are the couple 
in its entirety. Therefore not every single of the spouses enjoys or 
has the right to a divided moiety of the community property. The 
share of the spouse is undivided and in the nature of something that 
devolves later.’’ 

They are to get it at some future time. This certainly is wrong to 
my mind. I do not say they are all wrong except Dernberg. This 
is wrong. The others do not contradict Dernberg. Dernberg is 
merely going a little further. Asa rule the husband is the one who 
can bring suit in the German courts with respect to the property of 
the community. Generally speaking the husband. Generally speak¬ 
ing the wife cannot, but there are a number of possibilities where the 
wife can properly with the consent of the husband. Properly the 
wife can bring a suit when she desires a dissolution against the hus¬ 
band for reasons which the code provides, or where the husband is 
absent from the State, but those are not all of the cases. Those are 
not the principal cases, the wife can sue with the consent of the 
husband regarding almost anything, regarding the community prop¬ 
erty. As a rule the wife cannot sue without the consent of the hus- 
band. Anything acquired upon marriage goes into the community 
moveables. And anything acquired thereafter, except those cases 
which are defined as separate property. 

Assuming that at the time of the seizure of this property in- 
volved in this suit there existed a community of moveables between 
Mr. Bek and his wife, the plaintiff, and that this property was 
part of the community and that situation continued down to the 
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34 present time, if this property were released, it should be part 
of the community property of Mr. and Mrs. Bek, if it was part 

of the community; it should be again part of the community, except 
the parties interested should agree on some definite settlement. That 
is entirely in the will of the parties. And subject then to all the 
liabilities and provisions of the code with respect to the community 
of moveables, as provided for by the code. 

Redirect examination: 

This would not be necessarily be a dissolution as to this part, if 
the court gives the wife her half interest, and it wouldn’t be neces¬ 
sarily then become her separate property. As I understand, there 
is no change made by the parties regarding the original regime, so 
that is today still community property, what they will acquire today 
will form part of the community. Schuster on German law is an 
edition of the German law in English and not used in Germany. I 
consider it the best English edition of the regulations of the German 
Civil Code. 

Ernst Gideon Bek, a witness for plaintiff, testified substantially 
as follows: That his full name is Ernst Gideon Bek; was born in 
Pforzheim, Germany, and has lived there ever since. Was married 
on the 18th day of April, 1899. to Miss Emilie Binder of Aurora, Ill. 
The ceremony took place in the home of her father at Aurora, Ill. 
After the marriage they went to Germany, Pforzheim, Germany, 
where he had his little business. His business is manufacturing 
jewelry. He has continued a citizen of Germany, and a resident of 
Pforzheim; has a home there now. He and his wife have four 
children, two boys and two girls. His wife now is in Pforzheim. She 
is the plaintiff in this case. Witness is acquainted with her father, 
Jacob Binder, and her mother Barbara. The property de- 

35 scribed in the complaint, 837 shares of stock in the corpora¬ 
tion Ernst Gideon Bek. Jnc., a corporation of the state of 

New York, which the complaint alleges was seized by the Alien 
Property Custodian as standing in the name of witness and sold for 
$61,000 approximately, was acquired during the marriage; when 
Mr. Binder gave a little check and witness started in business, and 
thereafter Mrs. Bek helped him along in business, right along, and 
the property was acquired in the course of years. The business was 
always in witness’s name until 1913, when he organized it in a 
company and incorporated according to the laws of the State of New 
York. That was the company, Ernst Gideon Bek, Incorporated. 
These shares stood in witness's name. The assets went into this cor¬ 
poration, consisted of the stock of jewelry and silverware and money 
coming from customers, and other cash. It was simply the business 
as it was, which was formed into a company at par value, according 
to the balance sheets then made. Has never been married but once. 
Mrs. Emilie Bek, and witness did not make a marriage contract, nor 
did they register it. Lived according to the law of Baden, which is 
community of property. 
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Cross-examination: 

When he married he received a check, from his father-in-law. 
That was only a small check, only $500, but it was a help at that 
time. He did not say it was a alone. He simply gave it to witness 
and his wife on the wedding day. That $500 was never repaid. He 
did not know whether his father-in-law paid that out of his own 
pocket; did not ask him. Since the marriage his wife has not en¬ 
gaged in any separate business. She has taken part in a business 
way in his business. She helped. He has goods that need very 
careful handling, and she cared for them and helped especially in 
the first years of marriage, she helped in the office, and later 

36 she was very much taken up entertaining customers who 
came from all parts of the world, and who came to his house 

very often. Sometimes they could not speak German or French, and 
so he had to have them as guests in the home. For the most part, 
his wife’s part in the business has been just what any good wife’s 
part would be in assisting her husband in entertaining the guests 
and keeping the home for him and making it pleasant for him, only 
she had to have a good deal of extra work through the business for 
those people would not have been guests if they had not been cus¬ 
tomers. Neither his wife nor himself ever put into the business any 
money or property, more than the check spoken of before. It was 
given to both at the time of the wedding. It was made out to his 
wife. The check was given on the marriage day at the time of the 
marriage. 

In lieu of formal depositions, two affidavits of the father-in-law 
and mother-in-law of the witness, the father and mother of the plain¬ 
tiff. as to the birthplace of the plaintiff, were admitted in evidence 
subject to the identification of the signatures by the witness. (Paper 
shown to witness), I know that signature. That is the signature of 
my father-in-law. Jacob Binder. (Another papei shown to witness.) 
I know that signature. She is my mother-in-law, Barbara Binder the 
mother of my wife. Said affidavits of Jacob Binder and Barbara 
Binder offered in evidence on behalf of the complainant and marked 
Complainant s Exhibits 1 and 2 and made part of the record herein, 
are as follows: 

State of Illinois, 

County of Kane: 

I. Jacob Binder, a citizen of the United States of the age 73 years, 
residing in Aurora, Illinois, being first duly sworn, on my 

37 oath, state: I have resided in Aurora, Illinois, more than 
fifty years. I am an American citizen. I am the father of 

Emilie Bek. wife of Ernst Gideon Bek. 

Said Emilie Bek was born in Aurora, Illinois, September 28, 1874. 
STie was married April 18, 1890 to Ernst Gideon Bek, of Pforzheim, 
Baden. Germany, a German subject. Since said marriage my daugh¬ 
ter Fmilie Bek and her husband Ernst Gideon Bek, have continued 
at all times as husband and wife and have resided at all times in 
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Pforzheim, Baden, Germany, where my said daughter Emilie Bek 
now is and where she now resides. 

Said Emilie Bek is the same person who has filed a suit in the 
Supreme Court of the District of Columbia against the Alien Prop¬ 
erty Custodian and the Treasurer of the United States, seeking to 
recover one-half of the property which was seized during the war 
under the Trading with the Enemy Act as the property of Ernst 
Gideon Bek, upon the ground that she is a native born American 
Citizen and that she became a German subject only through marriage 
to Ernst Gideon Bek April 18, 1899. I know personally that the 
recitations of fact made in this paragraph and in this affidavit are 
true. 

JACOB BINDER. 


Subscribed and sworn to before me this 2nd day of January 1924. 
[notarial seal.] H. D. MOMBLEAU, 

Notary Public. 


My commission expires Feb. 9, 192G. 


State of Illinois, 

County of Kane, ss: 

I, Barbara Binder, a citizen of the United States of the 
38 age of 68 years, residing at Aurora, Illinois, being first duly 
sworn, on my oath, state: I have resided in Aurora, Illinois, 
more than fifty years. I am an American citizen. I am the mother 
of Emilie Bek, wife of Ernst Gideon Bek. 

Said Emilie Bek was born in Aurora, Illinois, September 28, 1874. 
She was married April 18, 1899, to Ernst Gideon Bek of Pforzheim, 
Baden, Germany, a German subject. Since said marriage my 
daughter Emilie Bek and her husband Ernst Gideon Bek have con¬ 
tinued at all times as husband and wife and have resided at all times 
in Pforzheim, Baden, Germany, where my said daughter Emilie Bek 
now is and where she now resides. 

Said Emilie Bek is the same person who has filed a suit in the 
Supreme Court of the District of Columbia against the Alien Prop- 
ertv Custodian and the Treasurer of the United States, seeking to 
recover one-half of the property which was seized during the war 
under the Trading with the Enemy Act as the property of Ernst 
Gideon Bek, upon the ground that she is a native born American 
citizen and that she became a German subject only through marriage 
to Ernst Gideon Bek, April 18, 1899. I know personally that the 
recitations of fact made in this paragraph and in this affidavit are 
true. 

BARBARA BINDER. 


Subscribed and sworn to before me this 2nd day of January, 1924. 
[notarial seal.] H. D. MOMBLEAU, 

Notary Public. 

My commission expires Feb. 9, 1926. 
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It was conceded upon the record that the rights of the plaintiff, 
are determined by the provisions of the German Civil Code relative 
to a Community of Moveables. 

39 Counsel for plaintiff then offered in evidence the commun¬ 
ity ownership statutes of Idaho, Nevada and Texas, upon 

which offer the Court ruled as follows: You do not need to offer these. 
The Court will take judicial knowledge of those statutes if they are 
material. 

A. W. Lafferty, called as a witness on behalf of the plaintiff, 
testified substantially as follows: Under section 21 of the “Trading 
with the Enemv Act” no court can enter a decree unless the court 
is satisfied that the attorney’s fee is not more than 3%. I therefore 
state as a fact that Mrs. Bek has agreed to pay me a fee of 3% only, 
and I have to divide that with the other lawyers, which is a very 
meagre fee. 

Counsel for defendants cited to the Court Section 20 of the “Trad¬ 
ing with the Enemy Act.” 

Mr. Lafferty: That is our case. 

Thereupon the defendants, to maintain the issues upon their part, 
introduced the following proof: Defendants’ counsel called attention 
to the fact that counsel for the plaintiff' had admitted alll the allega¬ 
tions of fact contained in paragraph 11 of the answer of the de¬ 
fendants are true, viz., the allegations as to the seizure, that the Alien 
Property Custodian, acting under his authority, determined after an 
investigation that Ernst Gideon Bek was an enemy under the sec¬ 
tions of the act, and that 837 shares of the capital stock of Ernst 
Gideon Bek, were held for his account and benefit and that the 
custodian required them to be transferred to him, and they were 
transferred to him, and he administered on them, and thereafter, 
acting under his authority, he sold that stock under the pro- 

40 visions of the act and put the money into the Treasury, and 
there is now in the Treasury $61,090.75, which represents 

the proceeds of the sale of that stock. 

Mr. Ernst G. Lorenzen, called as a witness on behalf of the de¬ 
fendants, testified substantiallv as follows: 

' */ 


Direct examination: 

That his name is Ernst G. Lorenzen. Domicile is in New Haven, 
Conn. Temporary residence is at 89 Trowbridge Street, Cambridge. 
Is Professor of Comparative Law, his chair being that of Roman law 
and comparative law and comparative jurisprudence of Yale. After 
graduating from Cornell in this country, he studied for two years 
abroad in the summer, including a vear at Ecole des Sciences Poli- 

_ ' < 1 i 

tiques and Ecole de Droit and at the University of Heidelberg and 
Goettingen, and took the degree of Doctor of Laws at Goettingen. 
Has studied the system of law existing in Germany at the present 
time longer than twenty years, and not only that, has written on it in 
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that time, and taught it for eight or nine years. Happening to be 
at the Harvard Law School, in preparing for this case; went through 
all of the treatises and commentaries of the civil code and also the 
particular treatises on the particular code in question, family law, 
and books on the particular subject, namely that of community 
property; also went through all the decisions, at least all of the 
decisions of the Reichstag, and since he has been here at the Con¬ 
gressional Library, went through all of the books on that subject, 
on the subject of the German code and the German law. Is familiar 
with the numerous libraries in Germany. There is nothing in 
Germany, on the subject of any importance which is not in the 
Harvard Law School Library or the Congressional Library. Wit¬ 
ness was then asked to assume that there exists between a citizen of 
Germany and his wife a community of moveables with respect to 
property, and to analyse for the benefit of the court the rights 
41 of the parties under such community of moveables, to which 
he replied that if he did that he would have to refer to one 
section in the code of civil procedure and one section in the code 
of bankruptcy, and to six sections in the code. The first section 
relates to co-ownership in general, and it begins with section 1008, 
which he read as follows: 

“If the ownership of a thing belongs to several persons by un¬ 
divided shares ,, (the German is bruchteilen) “the provisions of 1009 
to 1011 apply.” 

This is merely the definition here of ordinary co-ownership, which 
is distinguished very carefully from the present type of ownership. 
The first section that relates to the particular kind of common owner¬ 
ship here, is section 1438, which was read into the record yesterday. 
It says there: 

“Under the general community of goods, the property of the hus¬ 
band and the property of the wife become the common property of 
both spouses, i. e., common property. Common property also in¬ 
cludes any property which he or she acquires during the subsistence 
of community of goods. * * *” 

That section has to be understood, however, in connection with 
the other sections following in order to bring out the contrast between 
this kind of co-ownership and the ordinary kind of co-ownership 
mentioned in section 1008, and for that purpose witness read the 
following sections, as explaining what is meant by this subject of 
co-ownership. 

Section 1442. “Neither spouse may dispose of his or her share in 
the common property, or in the individual objects belonging thereto, 
* * *” “share, anteil * * *" “neither spouse may dispose of 

his or her anteil (share) in the common property or in the individual 
objects belonging thereto; lie or she is not entitled to demand parti¬ 
tion. A debtor may set off a claim enforceable against the common 
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property only against a claim forming a part of the common prop¬ 
erty.” 

Section 1443. “The common property is subject to the manage¬ 
ment of the husband. The husband is also entitled to take pos¬ 
session of all things forming part of the common property, or to dis¬ 
pose of such property, or to bring actions relating to such property 
in his own name.” 

Section 1456, ‘‘The husband is not responsible to the wife for his 
management of the common property. He shall, however, 
4*2 make compensation to the common property for any diminu¬ 
tion thereof if he has brought about such diminution with 
the intention of injuring the wife or by any juristic act which he 
enters into without the necessary consent of the wife.” 

In few instances the consent of the wife is necessary for instance, 
in connection with the disposal of common property, the disposition 
of real property. 

Section 1475. “The liabilities of the common property shall first 
be discharged out of the common property upon dissolution or wind¬ 
ing up.” 

Section 1476. “After discharge of the liabilities of the common 
property, the residue accrues to the spouses in equal shares. Each 
of the spouses must deduct from his or her share whatever he or 
she is bound to reimburse to the common property. In so far as 
the reimbursement is not made by such deduction he or she re¬ 
mains liable to the other spouse.” 

This includes all of the important sections of this code on this 
subject which throw the major light on the nature of this kind of 
property that is under discussion. Section 860 of the Code of Civil 
Procedure reads that in the case of community of moveables and 
acquisitions the share of each spouse in the common property and 
the several objects pertaining thereto is not subject to execution. 
At the termination of the community the share of each spouse in 
the common property is subject to execution at the instance of the 
creditor of such spouse. 


Bankruptcy Law. 

“Section 1. The Bankruptcy proceeding embraces all the prop¬ 
erty owned by the debtor at the time of the opening of the pro¬ 
ceedings so far as such property is subject to execution.” 

“Section 2. T*ie common property of the community of move¬ 
ables and acquisitions is not affected by the bankruptcy proceedings 
relating to the wife’s property. 

43 The ordinary co-ownership is like ours, is like the Roman 

law, it is co-ownership in which each is entitled to a half, 
and they express it in that way, and each party can disnose of that 
half, can mortgage it and sue in respect to it; That is the ordinary 
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co-ownership which is mentioned in sections 1008 and following. 
The kind of co-ownership in question here is of Germanic origin, 
and there has been a very long dispute about its nature. Before, 
the code so regarded the common property as the property of the 
husband, that is, regarded it as possessed by a legal entity, for this 
purpose they formed a juristic corporation, but those views are no 
longer under the code and the view under the code now, the cor¬ 
rect view, no doubt is, and all have agreed upon that, even Dernberg 
agrees to that, it is a community which was translated yesterday 
“with joined hands.” Gemeinschaft zur gesamten Hand. I prefer 
to call it with collective hands. Now, in whom is the ownership or 
the title to that common property? Why, all except Dernberg, 
perhaps, and perhaps even he says that it belongs to this gesamten 
hand, that is collective hands, the spouses knitted together, not each 
one has a half in the common property, but it is one case there, one 
for that purpose, that is what they mean by joined hands, or col¬ 
lective hands and each one is interested in the property as a mem¬ 
ber of this collective hands. Now, has a spouse, either husband or 
wife, a separate interest, that is the difficult question, and upon that 
they are fighting like everything, but as far as the main proposition 
is concerned, they are agreed except Dernberg. The fighting was 
largely before the code, and then the great majority, certainly so far 
as all the leading writers are concerned except Dernberg, would sav 
that neither of them has individuallv a half interest. Thev would 

V 

go beyond that and sav that neither of them has that interest, al¬ 
though they call it anteil. They call it anted, but the ma- 
44 jority of them say, and it is the prevailing opinion, and by 
the great preponderence of opinion they say that the anteil 
spoken of is not in the nature of a property interest, and they go so 
far as to say not even a contractual claim. It is something else. 
What is that something else? The only answer is they say that it 
is a right of a family. That is about the way to answer that, and 
one has to keep that in mind to understand those code provisions 
that have been read. The code provides in 1442 “Neither hus¬ 
band or wife can dispose of his or her share.” They cannot sell 
it and they cannot mortgage it. nor can they sell the balance or the 
interest that is going to come to them upon the dissolution and 
liquidation. They cnnnot sell, and neither can the creditors reach 
the anteil either of the husband or the wife. Whv not? Because 
there is no interest there. Any interest that is there is of a family 
nature, whatever it is, the only interest thev have got is a joint 
interest they have got together, not an individual interest, and con¬ 
sequently there is nothing to attach during the existence of the 
community. It become attachable only at the termination of the 
community; Now, how about bankruptcy? Suppose the wife be¬ 
comes bankrupt* v. Is it his or her share or interest in that com¬ 
mon property which will go to the bankrupt estate? Those code 
sections specifically say not. Whv not? There is nothing to go. 
no separate property, no separate interest to go. That is the only 
way these sections can hr explained and that is the way everybody 
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explained them except Dernberg, in one line, and only one line. I 
have gone through all of his realises and there is only one line in 
all of his treatises in connection with this in which he says that 
each has a half interest. 

The code says that she is entitled to one half of the residue. 
Under section 1448, the husband is made the administrator of that 
common property. What can he do? Well, as far as this 

45 particular property is concerned, this being personal prop¬ 
erty, he can dispose of it. The only thing he cannot do, he 

cannot give it away. He can waste it, and she cannot do anything. 
The only thing he cannot do, he cannot waste it in the sense of in¬ 
tentionally injuring her, and if he does, and if he disposes of it, 
and if it can be shown bv her that he did it with the intention of in- 
juring her, and he did it with that motive, she can put a stop to 
it, and in that case have this community terminated. Now, how 
about his creditors? His creditors can reach it. his personal cred¬ 
itors, all of the creditors that he has even before the marriage and 
after the marriage are all chargeable against the community. How 
about bankruptcy? In case of his bankruptcy, the entire estate goes 
to his bankrupt estate. Has she any claim on it. No. Can she 
ask for an accounting and get her interest? No. Why not? She 
has none. That briefly explains the nature of that interest, so far 
as its nature can be defined from reading. 

Enneceerus. Lehrbuch des Burgerlichen Rechts, edition of 1912, 
which is in German, shown to witness.) This commentary by 
Enneceerus is bv three verv famous professors of Germany. It is 
one of the standard commentaries on the subject. Witness has 
marked in these books only one sentence or two, just to show the 
pith of the matter. The German writers are very profuse, so he 
only picked a characteristic sentence. Now on page 224 of Ennec- 
cerus it says: 

“The interest" (that is the anteil) “of each spouse in the com¬ 
munity property and in the individual articles belonging thereto is 
no fractional part. It cannot be expressed by figures. Only after 
the termination of the community of property and its liquidation 
has each spouse a right which can be expressed in figures, and even 
then not one in the community property, but only in the balance 
remaining after the payment of the debt.*' 

(Endemann Lehrbuch des Burgerlichen Rechts shown to wit¬ 
ness.) Endemann’s treatise on the subject is also one of the stand¬ 
ard treatises. Endemann is a professor at Heidelberg, and 

46 this is one of the leading and standard treatises on the sub¬ 
ject. Witness read from page 421 as follows: 

“The community property is tied by reason of the common pur¬ 
pose; it is property belonging to the community as such. There 
exists with reference to it no share rights (anteil) in the true sense, 
but only a common right (einheitlich verschlungenes gesastrecht), 
but there exists only a collective right" * * *. 
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There is a phrase here which cannot be exactly translated. It 
means common or collective right, which is so tied op that you 
cannot separate it. That is the meaning of those three words. It 
is hard to translate them literally. (Volume 4 of the edition of 
1908 of Crone, System des Deutschen Burgerlichen Rechts, shown 
to witness.) He is a professor at Bonn, and he is an authority on 
the Roman law, and he is also the leading authority on the French 
law since the death of Professor Cole, and he is also a recognized 
authority on the German law, and this is a standard treatise of five 
volumes. Witness read from the volume on family law, pages 346 
and 347 as follows: 

“In contradistinction to the Roman law of partnership and com¬ 
munity property, the property of the spouses is in this case tied 
so closely and for the purposes of the marriage that the share of 
each (anteil) in such property does not represent an independent 
value which can be separated therefrom, become independent, in¬ 
dividualized and exercised by itself.” 

(Heilfron Lehrubuch des Burgerlichen Rechts, shown witness.) 
Witness stated he was present vesterdav and heard the comment on 
Heilfron’s Commentary by Dr. Grossman. Heilfron is not a stand¬ 
ard treatise. It was written for students, and Heilfron is the ideal 
of all German students. He always uses it first when he has a ques¬ 
tion to look up in German law for the reason that Heilfron has got 
the power of clear analysis, and concise statement; not only that, 
but he invariablv catches things, and for that reason he 
47 goes to Heilfron first. In this case he has also expressed the 
general sense of the authorities on the subject. He says on 
page 134: 

“There exists between the spouses as regards the common prop¬ 
erty a community with collective hands. Owner and possessor of 
other rights is the married couple with its collective hands.” The 
German for that is, in seine Yerbundenheit. That means collective 
in the sense that it is one. “Each spouse is therefore not entitled 
to one half of the common property. The share of each is not sepa¬ 
rated and is in the nature of an expectancy.” 

One has to understand the German, which means it is more of a 
future interest of some sort. It is an interest all joined and col¬ 
lective in that sense. That expresses the idea that she will not get 
anything until the dissolution, if anything, for something may 
have happened which exhausted ail of the assets. The Reichshof, 
or the Imperial Court in Germany, is the highest court of appeals 
of the German Empire. (Book shown to witness.) This is a vol¬ 
ume of commentaries on the German code bv Reichtes Gerae Anaete. 

4 . 

These are the judges of the court. There are eight judges, and it is 
certainlv of value, because this commentarv is very full of refer- 
ences to the decisions. At page 119, they say: 
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'■This (common property) has taken the form of a co-ownership 
under the Germanic law in connection with which the interest (an¬ 
ted) cannot be asserted as independant rights of property during 
the existence of the community, but separate rights on the part of 
the spouse with reference to former property coming into existence 

only at the dissolution of a community.” 

«/ 

The first passage read was in connection with the commentary 
on Section 1438, and the following is an explanation of section 
1442. which provides that they cannot dispose of their shares in the 
community property. There they say: 

“The matrimonial community, etc., have taken the form of a 
community with collective hands. All agree that no share rights 
(anted) exist in the things or rights belonging to the common prop¬ 
erty and disposition on the part of the member (spouse) or interest 
(anted) in the particular objects are impossible.” 

48 There is a statement to this effect in a book w T hich could not 
be found in the Congressional Library and which he did not 

bring along. This book is by Englander, and the title is Die Regel 
Maesigerechtsgemeinschaft. The first part of it came out in 1914. 
It was the only work that he found, and the following is a literal 
translation of it from a note on page 263: 

“According to the prevailing unit these people (spouses in this 
case) have no interest of a property nature in individual objects.” 

There is one thing else to be called to the attention of the Court, 
namely, it might be thought that these sections 1442 and following 
constitute merely a sort of personal disability on the part of the 
married woman with respect to property rights w T hich she has in 
the common property, but that is not so at all. Dernberg in one 
sentence almost savs it. but he is the only one. Witness has con- 

i / «/ # 

fined himself almost exclusively to community property under this 
community system. Separate property, for instance, if the wife 
has property that is brought in, the husband gets the administra¬ 
tion of it with reference to this property. She has the title to that 
property and the husband has the administration of it. She is 
under a disability to dispose of or mortgage it, for that can no longer 
bp done, except with the husband, that is perfectly true, there is a 
disability but, so far as her rights in the community property or 
the common property, she is not under a disability, but there is 
no interest of a property kind or contractual kind. Without the 
consent of the husband, the wife can institute legal proceedings 
only in exceptional cases. She can do so in case the husband con¬ 
sents. She can do so in case the husband is disabled on ac- 

49 count of absence or sickness, and not otherwise. Tn his 
studies he found the statements of Dernberg and noted them, 

does not find a single author or authority that agreed with him. 
Dernberg is a very eminent man, true enough, but even the most 
eminent sometimes are mistaken, and he can only say, so far as 
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the authorities are concerned, they are contrary, and of all the 
writers that he has studied Dernberg was the only one that took 
that view. Witness said he stated that he occupies the chair of 
comparative law. In his studies of comparative law, especially as 
it relates to this community property or the community of move¬ 
ables, there is no possibility of drawing contrasts or analogies between 
the various system- adopted by the various jurisdictions, without great 
confusion. For example, the old community system under the old 
Baden law, if you contrast that and this civil community, they 
differ very materially, and of course it will be still more so if you 
try to contrast that with the community system in this country. 
You cannot do it without very grave danger of falling into error. 
They all differ. You can only take the particular type and study 
the exact condition of the particular system, and in this case you 
will have to study exactly this system with reference to this par¬ 
ticular community, and it would not be well to study the provisions 
relating to partnership and heirs, which is more or less analogous and 
similar ana you will get confusion. 

Cross-examination: 

Has been admitted to practice in the State of New York. Not 
in Germany. Dernberg’s Commentaries are recognized as an au¬ 
thority on the same footing as the rest referred to, the same standing, 
as to the others. 

By request witness translated another portion of that same sec¬ 
tion from Crome 585, from which he had already read, beginning 
on page 346 as follows: 

50 “There arises therefore in this case a co-ownership in all 

things which belong to one or the other of the spouses, 
and a corresponding right in all other objects. Each spouse is 
interested with the other according to law in all that he possesses.” 

“That would be a share. The one or the other shall on principle 
not be richer than the other.” 

That relates, to the idea that both of them own this whole prop¬ 
erty collectively. Has read Oertmann on Obligations. Was examin¬ 
ing Oertmann, and discarded him. Thought he had better confine 
himself to the authorities on this subject. It was all so different 
that it was confusing, and finally made up his mind that he would 
not bring to the attention of the Court matters that it would not be 
profitable to go into. That goes into commercial law, and you have 
got to define commercial law and civil law and it almost becomes 
impossible. 

This community property was of Germanic origin. Of course it 
went into France through the Germanic tribes, and of course you 
can’t compare them because of the modifications. What we are 
talking about is the present regime as enacted in the code. The 
husband under the German code has the management of the com¬ 
munity property. That of course includes the right to buv prop¬ 
erty for the community and to sell property of the community and 
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to collect the income, etc. Aside from the incidentals connected 
with the management, the husband’s ownership is not different from 
that of the wife. It is the same, united, collective ownership. You 
cannot separate the one from the other. You cannot say the wife 
has got a separate interest. It is a joint interest. He is the only rep¬ 
resentative of a sort of corporation. It is something between co- 
ownership and corporation, and he is really the manager of the 
corporation. 

Witness was asked if he had examined any of the codes of the 
Western states where they speak of the husband as the man- 

51 aging agent to which he replied: “I have no familiarity with 
those sections.” 

The right of creditors to go against the community property is 
true of the claims before the beginning of marriage, and even those 
debts contracted prior to the marriage, a creditor holding such a debt 
may go against the community property. The wife’s debts prior to 
the marriage are also chargeable. Either the husband or wife. The 
husband’s private debts after marriage, that have no connection with 
the community property, they are also chargeable against the com¬ 
munity property. The community property is owned by the Gesamt- 
recht. It is not a juristic person. In several instances in reading 
from these authors he translated the German word anted sometimes 
as interest, and sometimes as share. He prefers interest himself. 
Used share because Wang uses share, and Schuster uses share. It 
means share in the subject. Witness was asked whether teil means 
part and anted carries ihe idea of a separate interest or share, in the 
sense that they have a half interest, to which he replied: “Not at all, 
not at all. That is just where the trouble is. That is where Dern- 
burg got off. That is exactly not what it is.” The exact value of 
the share, or the precise amount to be received by each, could not be 
determined until dissolution. Witness was asked the question, if two 
partners should own a business, the exact money value of the share 
of each could not be determined until the assets had been collected 
and the debts paid, although they might have a half interest, to 
which he replied: “I would say this, I would not be drawn into any 
discussion on the law of partnerships, and I properly left it out, and 
I would rather not answer that question as to the partnerships. I 
have got much material here on that, but it will take more than an 
hour to go into that. I cannot answer that question without 

52 explaining to the Court the difference between this kind of 
community, and the interest of the different individuals in this 

community, and the interest of partners in partnership property, and 
all that. It is all one idea, but they are different in German law, 
and think nothing is gained by distracting our attention to some¬ 
thing else” Is familiar with the book that was referred to here yes¬ 
terday, Schuster’s Principles of German Law. The witness was 
asked the following question: 

“On page 11 of that book Mr. Schuster says: ‘The principal char¬ 
acteristic of all systems of community of goods is that the whole or 
certain parts of the property of each spouse, by virtue of the adoption 
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of the regime, become vested in the two spouses as co-owners,’ he uses 
the words ‘gesamtheaender,” “in equal moities, that the common 
property is managed by the husband and he receives equal property 
in the community.’ Do you agree with that?”; to which the witness 
answered: “I discard it. It does not mean anything. It is a blind 
statement. It does not mean anything. That is why I did not use it 
at all.” The witness was then asked the following question: 

“In your opinion, is it correct to say that the essential features of 
the community system are that property acquired during marriage 
with the community funds, becomes an acquet of the community, and 
not the sole property of the one in whose name the property was 
bought, although by the law existing at the time the husband was 
given the management and control of such property; this right being 
vested in him not because he was the sole owner, but because he was 
the agent of the community, and the proceeds of the property when 
sold by him become an acquet of the community,” to which witness 
replied: “I can’t answer your question. I do not care to answer your 
question as you put it to me.” Counsel then stated that he re- 
53 ferred to the decision of the United States Supreme Court in 

the case of Warburton vs. White, 176 U. S. 484, to which wit¬ 
ness replied: “I do not care to answer that. You are talking as to 
something else. We are talking about this community property of 
moveables and acquisitions and I will answer anything with refer¬ 
ence to that and nothing else.” 

Counsel then read into the record the following sections from 
Wang’s translation of the German Civil Code: 

“Section 1438. Under the general community of goods the prop¬ 
erty of the husband and the property of the wife become the common 
property of both spouses, i. e., common property. Common prop¬ 
erty includes also any property which he or she acquires during the 
subsistence of the community of goods. 

“Individual objects become common property without the neces¬ 
sity of transfer by juristic act. 

“If a right which has been or may be entered in the land register 
becomes common property, either spouse may require the other to 
concur in rectifying the land register.” 

• “Section 1442. Neither spouse may dispose of his or her share in 
the common property or in the individual objects belonging thereto, 
he or she is not entitled to demand partition. A debtor may set off a 
claim enforceable against the common property only against a claim 
forming part of the common property.” 

“Section 1443. The common property is subject to the manage¬ 
ment of the husband. The husband is also entitled to take posses¬ 
sion of all things forming part of the common property, or to dis¬ 
pose of such property, or to bring actions relating to such property 
in his own name. By the husband’s acts of management the wife is 
personally bound neither to third parties nor to her husband.” 

“1444. The husband requires the approval of his wife for a juristic 
act whereby he binds himself to dispose of the common property 

5—4192a 



34 


EMILIE BEK VS. THOMAS \V. MILLER ET AL. 


AS A whole, or to make any disposition affecting such property 
whereby such an obligation incurred without the consent of the wife 
is to be fulfilled.” 

“Section 1445. The husband requires the approval of his wife for 
disposing of any land forming part of the common property, or for 
incurring an obligation to make such a disposition.” 

“Section 1446. The husband requires the approval of his wife for 
making a gift out of the common property, or for making any dis¬ 
position affecting the common property whereby the promise 
54 of such a gift given without the consent of the wife is to be 
fulfilled. The same rule applies to the promise of a gift not 
affecting the common property. Gifts made in compliance with a 
moral duty or the rules of social propriety are excepted.” 

“Section 1448. If the husband enters into a juristic act of the 
kind specified in 1444 to 1446 without the approval of the wife, the 
provisions of 1396 pars. 1, 3, and 1397, 1398, applicable to a dis¬ 
position made by the wife in respect of the contributed property, 
apply mutatis mutandis. 

“If in the case of a contract the other part demands the husband 
to procure ratification by the wife, the declaration whether or not she 
ratifies may be made only to such other party; a ratification or 
refusal to ratify declared to the husband before the demand is of no 
effect. The ratification may be declared only before the expiration 
of two weeks after receipt of the demand; if it is not declared, it is 
deemed to have been refused. 

“If the ratification of the wife is supplied by the Guardianship 
Court, the order of the Court, where a demand has been made under 
par. 2, is effective only if the husband communicates it to the other 
party; the provisions of par. 2, sentence 2, apply mutatis mutandis.” 

“Section 1449. If the husband disposes of any right forming part 
of the common property without the necessary consent of his wife, 
she may enforce suuch right in court against third parties without 
the concurrence of her husband.” 

“1450. If the huusband is prevented by illness or absence from 
entering into a juristic act relating to the common property, or to 
bring an action relating to such property, the wife may enter into 
the juristic act, or bring the action in her own name or in the name 
of her husband if there is danger in delay.” 

The witness testified: He would not like to define in a few 
words the meaning of juristic act; he had some writing there cover¬ 
ing three hundred pages. It speaks for itself. 

“Section 1453. Only the wife is entitled to accept or disclaim an 
inheritance or a legacy devolved on her; the consent of her husband 
is not necessary. The same rule applies to the renunciation of her 
compulsory portion and to the refusal of an offer of a contract or 
of a gift made to her. The wife does not require the consent of her 
husband for filing an inventory relating to an inheritance devolved 
on her.” 

“1468. The wife may bring an action for dissolution of the com¬ 
munity of goods: 
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“1. If the husband has entered into a juristic act of the kind 
specified in 1444 to 1446 without the consent of the wife, and for 
the future a serious danger to the interests of his wife is 

55 to be apprehented; 

“2. If the husband has diminished the common prop¬ 
erty with the intention of injuring his wife; 

“3. If the husband has committed a breach of his duty to furnish 
maintenance to the wife and to the descendants of the marriage, and 
a serious danger to future maintenance is to be apprehended; 

“4. If the husband has been interdicted on account of prodigality, 
or if he seriously endangers the common property through prodi¬ 
gality; 

“5. If the common property, in consequence of liabilities in¬ 
curred by the husband is burdened with debts to such an extent that 
a later acquisition of the wife will be seriously endangered.” 

The Witness: Section 1477 provides for the distribution of the 
residue in case of dissolution, which is made according to the pro¬ 
visions applicable to partnerships. In case of the death of the wife 
her half interest, or the interest which she would have, descends to 
her heirs. 

“Section 1482. If the marriage is dissolved by the death of one of 
the spouses, and if no descendant of the marriage is living, the share 
of the deceased spouse in the common property belongs to his or her 
estate.” 

It may go to her descendants if she leaves any, and if she does not, 
it goes to his or her estate, but her share descends to her heirs or 
representatives and does not go to the husband; if there is anything 
she may make a will disposing of her share or any part of it. The 
community property is agreed by the code to be the common prop¬ 
erty of both spouses, but only in the sense 1 stated to the Court, not 
in the sense of section 1008, but in the sense of gesamtheander. The 
language used is: 

Under the general community of goods, the property of the hus¬ 
band and the property of the wife become the common property of 
both spouses.” But all the text writers agree it is gesamtheander. 
Under the provisions of the code relating now to the community of 
goods, the spouses have the power and the authority, if they de- 

56 sire to make a change, to make a change by marriage con¬ 
tract, provided they do so by notarial act. They can modify 

the marriage in the way indicated. They could dissolve it by mutual 
agreement, that is, dissolve the community. By entering into a 
marriage contract. In other words, they can change it only in any 
respect they agree upon in the way provided by law. 

Redirect examination: 

The statement that the wife has the right to will the property 
and if she does not make a will it descends means that it descends 
after the debts have been paid of the decedent, only what is left, if 
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anything, after all the debts have been paid, including all the per¬ 
sonal debts of the husband. There is nothing in the German law 
which compares to our system of equity jurisprudence. There is no 
such thing as trusts under the German law. Schuster, the textbook 
writer that has been referred to here, is a practicing lawyer of 
Ixmdon, of German origin. His original work is written in the 
English language. It is not a German text. 

Defendants then rested. 

The foregoing statement of evidence contains the substance of all 
the evidence in the case touching and concerning the issues therein. 

I, Wendell P. Stafford one of the Justices of the Supreme Court 
of the District of Columbia, do hereby certify that the foregoing 
statement of evidence in duplicate was prepared in accordance with 
Rule 5 of the Court of Appeals of the District of Columbia and in¬ 
cludes all and only the evidence and exhibits in this case necessary to 
he included in the record on appeal and essential to the decision on 
appeal. 

Given under my hand this 3d dav of June, 1924. 

WENDELL P. STAFFORD, 

Justice. 
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Court of Appeals of ffie Itstrirt of 

Columbia. 

OCTOBER TERM, 1924. 

No. 4192. 


EMILIE BEK, APPELLANT, 


vs. 


THOMAS W. MILLER, AS ALIEN PROPERTY CUS¬ 
TODIAN AND FRANK WHITE, AS TREASURER OF 
THE UNITED STATES. 


APPELLANT S BRIEF. 

Statement of Facts. 

This is an appeal from a decision of the Supreme Court of 
the District of Columbia, which dismissed plaintiff's bill. No 
opinion was handed down by the court below. 

Suit was brought by the appellant, an American born 
woman (married to a German citizen), to recover her one- 
half interest in the proceeds of property seized by the Alien 
Property Custodian. This proceeding is expressly authorized 
by the provisions of Section 9 of the Trading with the Enemy 
Act. 

The bill alleged the facts as to the birth and marriage of the 
plaintiff, and the citizenship of her husband; that under the 
law of Baden, their residence, property acquired during the 
marriage was Community Property and that this regime was 
continued after the adoption of the new German Civil Code; 
that by virtue of such community property she was the owner 
of an equal one-half interest in all property acquired during the 
marriage; that certain property, set forth in the complaint, was 
seized by the Alien Property Custodian as belonging to her 
husband, and that there is now in the hands of the Alien Prop¬ 
erty Custodian, or the Treasurer of the United States, the pro- 
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ceeds of such property, one-half of which belongs to plaintiff; 
and finally plaintiff asked for a decree determining her interest 
in the property and directing its payment to her. 

The answer of the defendants put in issue many of the alle¬ 
gations in the bill of complaint, but admitted the seizure and 
sale of the property, and set forth the amount in the hands of 
the Treasurer of the United States. 

The evidence produced at the trial establishes the following 
facts : 

Emilie Bek, the appellant, was born Emilie Binder, at 
Aurora, Illinois, September 2S, 1874, and was married in that 
city, in the home of her parents, Jacob and Barbara Binder, 
April 18, 1899, to Ernst Gideon Bek, a native of the city of 
Pforzheim, state of Baden, Germany ( Bee. pp. 21, 22, 23). 

Establishing their home in Pforzheim a few weeks after the 
marriage, appellant and her husband have since been domiciled 
there continuously. Thev have a family of four children, two 
boys and two girls (Bee. p. 21). 

Under the Law of Baden, in force at the time of this mar¬ 
riage, all personal property belonging to the husband or wife at 
the time of the marriage, as well as personalty acquired during 
the marriage, became community property. This was so unless 
the parties to the marriage should choose to take themselves out 
of the operation of the Community Ownership Law by making 
and registering a marriage contract to the contrary (Bee. p. 
11). Plaintiff and her husband never made or registered any 
such contract, being quite content to live under the Community 
Ownership system. Indeed, they desired to live under that 
system (Bee. p. 21). 

Appellant's husband at the time of the marriage was a manu¬ 
facturing jeweller, having at that time but a very small busi¬ 
ness. A wedding present of live hundred dollars which had been 
given to the couple by Jacob Binder, plaintiff’s father, was 
invested in the business (Bee. pp. 21, 22). 

For some years Mrs. Bek actively worked in the factory, and 
later she aided in the business by entertaining customers in 
their home in Pforzheim, especially those who spoke only Eng¬ 
lish (Bee. pp. 21, 22). A few years ago Mr. Bek established a 
branch of the business in the United States, which was incor¬ 
porated in 1913 under the name of Ernst Gideon Bek, Inc. The 
place of business of this corporation was in New York City. 
The shares of the corporation, the proceeds from the sale of 
which form the subject matter of this litigation, stood in the 
name of Ernst Gideon Bek (Bee. p. 21). These shares were 
seized by the Alien Property Custodian under the Trading with 
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the Enemy Act and were sold by him for approximately sixty 
thousand dollars (Rec. pp. (>, 21). 

Mrs. Rek duly filed her claim with the Alien Property 
Custodian, alleging that under the Herman law she was entitled 
to a one-half interest in said personal property, and asking that 
same be awarded to her under the Amendment to the Trading 
with the Enemy Act of June 5, 1920, which permits American 
born women to recover any property which they own, as well as 
“any interest, right, •or title” which they may have therein 
(Rec. pp. 4, 6). 

Upon the rejection of the application, plaintiff instituted her 
suit. 

It was admitted on the trial that under the terms of the 
German law the property rights of Mr. and Mrs. Rek were 
brought under the provisions of the German Civil ('ode relating 
to the Community of Moveables, and that those provisions* 
applied at the time of the seizure of the property, and still 
apply (Rec. p. 24). The original Raden law in force in Raden 
since 1809, the German Civil Code of January 1, 1900, and the 
Act of Raden of August 4, 1902 (which assimilated the Raden 
law to the Civil Code) were admitted in evidence, and Wang's 
Translation of the German Civil Code was accepted (Rec. 


p. 10). 

Upon the basis of these facts, the plaintiff claims that the 
property seized by the Alien Property Custodian was the com¬ 
munity property of herself and her husband, in which she had 
an equal one-half interest, and that she now has an equal one- 
half interest in the proceeds of said property held by the Alien 
Property Custodian or the Treasurer of the United States, and 
is entitled to recover the same. 

Ry way of error the plaintiff urges that the Court below 
erred in dismissing her bill, and in failing to find that the 
shares of stock seized were the community property of herself 
and her husband; in not finding and determining that she had 
an interest in the proceeds, to wit, a one-half interest, and in 
not finding and determining that she was entitled to one-lialf 
of the money in the hands of the Alien Property Custodian or 
Treasurer of the United States and directing payment thereof 


to her. 


0 
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Outline of Issues. 

Skeletonized, Section 0, of the Trading With the Enemy 
Act, reads: 

u Anv person * * * claiming any interest, right, or 

title in any money or other property * * * conveyed 

* * * to the Alien Property Custodian * * * and held 
by him * * * may institute a suit in equity in the 
Supreme Court of the District of Columbia, * * * to 
establish the interest, right, title, or debt so 
claimed, and if so established the court shall 
order the payment * * * to said claimant of 
the money or other property so held * * 

That part of the statute printed in black faced type fur¬ 
nishes the foundation for this proceeding. Please note it care¬ 
fully. 

Sec. 1438, of the German Civil Code, introduced in evidence, 
and which all three experts produced at the trial asserted to 
be the law applicable to the marital property rights of plaintiff, 
with respect to the property here sued for, reads: 

“Sec. 1438. Under the general community of goods the 
property of the husband and the property of the wife be¬ 
come the common property of both spouses (i. e., common 
property). Common property includes also any property 
which he or she acquires during the subsistence of the 
community of goods.'’ 

The Alien Property Custodian holds approximately sixty 
thousand dollars, which is community property, belonging in 
common to plaintiff and her husband Enrst Gideon Bek. Plain¬ 
tiff asks for a decree for the payment of her half, approximately 
thirty thousand dollars, to her. 

Appellant is an American born woman, and under the 
amendment of June 5, 1920, to the Trading with the Enemy 
Act is entitled to recover any property she owns, or in which 
she has “any interest, right, or title'’. 

The only semblance of defense to this suit, is, when analyzed, 
no defense at all. We refer to the claim of the defense that 
under the laws of procedure of Germany the half interest, which 
is conceded to belong to the wife, is not separable from the half 
interest of the husband (except under circumstances not here 
alleged), and that plaintiff's interest must, therefore, remain in 
the hands of the American Alien Property Custodian with the 
half interest of the husband, and suffer all the hazards of con¬ 
fiscation of the husband's half. 
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Whether appellant may recover any “interest, right, or title” 
in the property sued for, which she owns, depends not upon the 
law of Germany, but upon the law of America, lex fori. 

The lex fori in this case is the Trading with the Enemy Act. 
Congress has authorized the Government to seize property be¬ 
longing in common to this plaintiff and her husband, Ernst 
Gideon Bek. Congress has now authorized the plaintiff to sue 
and recover her one-half in an American Court of Equity. 
Therefore, the interest of the wife has been made separable and 
recoverable by Congress. 

Congress, of course, had this power. Congress could, had it 
so desired, have given one-half of this property to John Doe or 
Richard Roe. It has chosen to give back to the American born 
wife her one-half, and the separation of the interests of the hus¬ 
band and wife in this suit bv this Honorable Court's decree, we 
respectfully submit, will follow necessarily as a logical 
consequence. 

At the trial Government counsel drew from the experts the 
opinion that if Mrs. Bek recovers her half of the community 
property in this suit, such half will, as soon as received by her, 
again become the community property of herself and her hus¬ 
band under Sec. 1438 of the German Civil Code, supra. We 
denv that this is true. It reallv makes no difference how the 
German law may operate upon Mrs. Bek's property if and 
when she recovers it. Congress has given her half interest back 
to her. That is the only thing necessary for the court to find, 
As to what will become of the property when Mrs. Bek comes 
again into possession of it, is beside the issue. 

We repeat, however, for the sake of clarity, our denial that 
Mrs. Bek’s half interest in the community property, when 
separated from the half interest of her husband by the final 
decree of this court (which we believe will be done), will itself 
again automatically become community property. The very 
decree of this court will be a separation of the community prop¬ 
erty, and will segregate the half interest of the wife and vest 
same in the appellant. Such separation and segregation must 
be respected by the German courts. 

Even the laws of Germany, proved at the trial, permit such a 
separation of the wife’s interest from that of her husband in 
certain contingencies, and also by mutual consent. Xo lawyer, 
on serious reflection, would contend that when such a separation 
once takes place, either by mutual consent, or by a decree of a 
court of competent jurisdiction, that the separation is 
meaningless. 

It is true that the last sentence of Sec. 1438 of the German 
Civil Code, supra, provides that all property ‘‘acquired” by 
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cither the husband or wife during the “subsistence of the com¬ 
munity", shall become community property. The question pro¬ 
pounded to expert witnesses at the trial by Government counsel, 
and which brought the response that the avails of a favorable 
decree in this suit would constitute property “ acquired " by the 
wife during the “subsistence of the community", and would, 
therefore, become again community property, was, we submit, 
in the nature of a “catch question", sprung on the spur of the 
moment, and we submit that it is clear, on reflection, that the 
very purpose of this suit is to obtain a separation of property 
previously “ acquired", and a favorable decree will, obviously, 
end the **subsistence of the community’' as to the property so 
segregated and awarded to the wife. 

Moreover, it is fundamental that, although the existence of 
a material foreign law must be proved at the trial, as any other 
material fact, when once proved, it is for the court, and not 
expert witnesses, to interpret such foreign law. Hank of China 
r. Morse, 168 X. Y. 158, 470; Slater r. Mexican National 
Rail wav Co., 194 V. S. 120. 

Sec. 1438 of the German Civil Code is so clear and un¬ 
mistakable in giving to the plaintiff a one-half interest in the 
property here sued for that it would be the duty of the Court 
to award such half interest to the plaintiff, even if the expert 
witnesses had denied the existence of such interest under that 
section. 


The two expert witnesses produced by plaintiff asserted that 
the language of Sec. 1438 means exactly what it purports to 
mean, and that it gives a present one-half interest to the wife 
in common with the half interest of the husband. The expert 
produced by the defendant admitted the force of the language 
of the section, and admitted an “ interest” in the wife, but denied 
that the interest of the wife was separable under German law, 
except under circumstances not here claimed. 

As we have already shown, the “ interest %y of the wife is 


separable under American law —the only law of procedure 
applicable to this case —the Trading With the Enemy Act, and 
that is all-sufficient. Under American law, the lex fori, any 


“ interest", right, or title, which plaintiff may have is separable 


in this very suit and awardable and payable to her in this very 


suit, as Congress has expressly commanded. 


That Congress intended to protect every possible “ interest” 


of persons entitled to recover under Sec. 9 of the Trading With 
the Enemy Act, even rights which might not be recognizable or 
recoverable in courts of law, is proved by the fact that Congress 
directed that all suits under said section should be brought in 
Courts of Equity. 
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Congress took this course, too, with full knowledge of that 
great Maxim of Equity that “There is no Right without a 
Remedy”. 

It may be covertly suggested that a decree in favor of Mrs. 
Bek would be a precedent that would let in “a flood of other 
claims” of other German wives. That suggestion was made in 
the departments. We know of no other claim. In the nature 
of things there can not possibly be any other similar claims to 
speak of. The community ownership law does not apply to the 
whole of Germany, but only to Baden, where plaintiff resides, 
and possibly parts of one or two other southern provinces which 
were originally under French influence. Again, probably not 
over a hundred trusts of German men residing in Baden will re¬ 
main in the Custodian's office after the Winslow claims are 
allowed. Probably not over one or two of that one hundred 
German men have American born wives. So, we repeat, this 
case will not open up any “flood gates”. The bugaboo that it 
might, would not be material, for law is law, but we desire to 
keep the bugaboo out of the case by showing that the property 
involved in this case, and all possible similar cases, is not a 
“drop in the bucket”, so to speak, as compared with the total 
custodianized property. 

Later, in our brief, we shall make our position on the law 
of community ownership impregnable by showing that our 
American State Courts and the Supreme Court of the United 
States are unanimous in holding that the statutes of seven of 
our States, virtually identical with the German statute here 
relied upon, confer a present one-half interest in community 
property upon the wife—an interest equal in all respects to that 
of the husband. These so-called community ownership statutes 
all come, we will show, from a common source, the Code 
Napoleon. Baden adopted the Code Napoleon in 1809. 

Moreover, we shall show that very recently our Treasury 
Department has recognized community ownership in the seven 
American States referred to and has, with the approval of two 
recent opinions by the Attorney General, issued regulations per¬ 
mitting the husband and wife to make two separate income tax 
returns, each for one-half of the income from community 
property. 

Finally, Government counsel has sought to break down the 
claim of the wife to a one-half interest in the property here 
involved by showing that under the bankruptcy laws of Ger¬ 
many the entire community property is liable in case of the 
bankruptcy of the husband. We admit that fact. The same law 
applies in "the State of Washington, where it was held that “if 
the husband is declared a bankrupt, the bankruptcy includes the 
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community property”. Gibbons r. Dexter Horton Trust & 
Savings Bank, 225 Fed. 424 (Wash.). Yet the highest Court 
of the State of Washington, affirmed by the Supreme Court of 
the United States, holds that the wife’s half interest in the com¬ 
munity property is a rested interest , and not a mere expectancy. 
Warburton r. White, 176 U. S. 484, 494. It is a sufficient answer 
to the claims of Government counsel to say that there has been 
no bankruptcy, or judgment by any creditor of plaintiff's hus¬ 
band in the present case, and, therefore, the half interest of 
appellant continues unimpaired. 


BRIEF OF THE LAW. 

German Civil Code Applicable. 

At the time of the seizure of the property, and ever since, 
the marital property rights of Appellant have been governed 
bv the law of Germanv, lex domicilii. 

Cyc., Yol. 21, pp. 1145-1146, and cases there cited. 

By the evidence at the trial it was established that under 
the law of Baden in force in 1899 (when Appellant's marriage 
took place) the marital property relations of spouses who mar¬ 
ried without any special agreement as to such property, were 
governed by what was then known as the “Statutory Regime” 
of Baden (Rec. pp. 2, 8,10,11). 

On January 1, 1900, the German Civil Code went into effect, 
which fixed the property rights of all ]>ersons thereafter married 
and residing in Germany. By the “Introductory Act”, the act 
putting this code into force, it was provided that as to all 
marriages which had taken place prior to January 1, WOO, the 
laws of the respective States should still apply, but the States 
were given authority to change this rule by acts subsequently 
passed. In pursuance of the authority thereby given the State 
of Baden passed on August 1002, the so-called “Transitional 
Act”. By this act the State of Baden directed that as to all 
marriages then existing in which the rules of the Statutory 
Regime were effective, there should apply after January 1, 1903, 
the provisions of the German Civil Code relating to the Com¬ 
munity of Moveables (Rec. pp. 10-11). 

It was admitted on the trial that under these provisions of 
the German law the property rights of Mr. and Mrs. Bek were 
brought under the provisions of the German Civil Code relating 
to the Community of Moveables, and that these provisions 
applied at the time of the seizure of the property, and still 
apply (Rec. p. 24). 



9 


Claimant comes under section 9ft of the Trading 

with the Enemy Act. 

Mrs. Bek, as we have seen, was born in the United States, 
was married to Mr. Bek prior to April 6, 1917, and only by such 
marriage did she become a subject of Germany. 

The property in question was not acquired by Mrs. Bek 
either directly or indirectly from Mr. Bek. As shown hereafter 
in the further discussion as to the effect of the German law on 
the acquisitions of husband and wife, one-half of such acquisi¬ 
tions became the property of the wife immediately they were 
acquired. She did not acquire the property from him any more 
than he acquired it from her. In other words, the relationship is 
similar to that of partners in business. The joint property 
acquired by the partners through trading is not acquired by one 
of them from the other, but is acquired by them jointly from 
those persons with whom they do business, and the same is true 
of husband and wife under community property. 


Plaintiff Had a One-Half Interest at Time of 

Seizure. 

Under German Law the plaintiff had in 1917, the actual, 
present, vested title to and ownership of one-half of the prop¬ 
erty seized and has today title to and ownership of the proceeds 
thereof in the hands of the defendants. 

The rules as to the title to and ownership of property belong¬ 
ing to husband or wife at the time of the marriage or acquired 
by either of them thereafter, as to the control and management 
of such property, and as to the circumstances under which a 
separation of the interests of the spouses either takes place 
automatically or may be demanded by either spouse, are set 
forth at length in the German Civil Code. 

The relevant sections of the German Civil Code, which were 
read in evidence, are as follows: 

Section 1549. “Unless a contrary intention appears 
from 1550 to 1557, the provisions applicable to the general 
community of goods apply to the community of moveables 
and of income and profits— i. c., community of moveables” 
(Rec. p. 13). 

Section 1438. “Under the general community of goods 
the property of the husband and the property of the wife 
become the common property of both spouses ( i. e common 
property). Common property includes also any property 
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which he or she acquires during the subsistence of the com¬ 
munity of goods.” 

“Individual objects become common property without 
the necessity of transfer by juristic act.” 

“If a right which has been, or may be, entered in the 
land register becomes common property, either spouse may 
require the other to concur in rectifying the land register” 
(Rec. p. 33). 

Section 1442. “Neither spouse may dispose of his (or 
her) share in the common property or in the individual 
objects belonging thereto; he (or she) is not entitled to 
demand partition. 

“A debtor may set off a claim enforceable against the 
common property only against a claim forming part of the 
common property” (Rec. p. 33). 

Section 1443. “The common property is subject to the 
management of the husband. The husband is also entitled 
to take possession of all things forming part of the common 
property or to dispose of such property, or to bring actions 
relating to such property in his own name.” 

“By the husband's acts of management the wife is per¬ 
sonally bound neither to third parties nor to her husband” 
(Rec. p. 33). 

Section 1444. “The husband requires the approval of his 
wife for a juristic act whereby he binds himself to dispose 
of the common property as a whole, or to make any disposi¬ 
tion affecting such property whereby such an obligation 
incurred without the consent of the wife is to be fulfilled” 
(Rec. pp. 33-34). 

Section 1445. “The husband requires the approval of 
his wife for disposing of any land forming part of the com¬ 
mon property, or for incurring an obligation to make such 
a disposition” (Rec. p. 34). 

Section 1446. “The husband requires the approval of his 
wife for making a gift out of the common property, or for 
making any disposition affecting the common property 
whereby the promise of such a gift given without the con¬ 
sent of the wife is to be fulfilled. The same rule applies to 
the promise of a gift not affecting the common property. 

“Gifts made in compliance with a moral duty or the 
rules of social propriety are excepted” (Rec. p. 34). 

Section 1448. “If the husband enters into a juristic act 
of the kind specified in 1444 to 1446 without the approval of 
the wife, the provisions of 1396, pars. 1, 3, and 1397, 1398, 
applicable to a disposition made by the wife in respect of 
the contributed property, apply mutatis mutandis. 
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“If in the ease of a contract the other party demands 
the husband to procure ratification by the wife, the declara¬ 
tion whether or not she ratifies mav be made only to such 

*/ t/ 

other party; a ratification or refusal to ratify declared to 
the husband before the demand is of no effect. The ratifi¬ 
cation may be declared only before the expiration of two 
weeks after receipt of the demand; if it is not declared, 
it is deemed to have been refused. 

“If the ratification of the wife is supplied by the 
Guardianship Court, the order of the Court, where a de¬ 
mand has been made under par. 2, is effective only if the 
husband communicates it to the other party; the provisions 
of par. 2, sentence 2, apply mutatis mutandis*’ (Rec. p. 34). 

Section 1449. “If the husband disposes of any right 
forming part of the common property without the necessary 
consent of his wife, she may enforce such right in Court 
against third parties without the concurrence of the hus¬ 
band” (Rec. p. 34). 

Section 1450. “If the husband is prevented by illness or 
absence from entering into a juristic act relating to the 
common property, or to bring an action relating to such 
property, the wife may enter into the juristic act or bring 
the action in her own name or in the name of her husband, 
if there is danger in delay" (Rec. p. 34). 

Section 1453. “Only the wife is entitled to accept or dis¬ 
claim an inheritance or a legacy devolved on her; the con¬ 
sent of her husband is not necessary. The same rule ap¬ 
plies to the renunciation of her compulsory portion and to 
the refusal of an offer of a contract or of a gift made to 
her. 

“The wife does not require the consent of her husband 
for filing an inventory relating to an inheritance devolved 
on her” (Rec. p. 34). 

Section 1468. “The wife may bring an action for disso¬ 
lution of the community of goods: 

“(1) If the husband has entered into a juristic act of the 
kind specified in 1444 to 1446 without the consent 
of the wife, and for the future a serious danger to 
the interest of his wife is to be apprehended; 

“(2) if the husband has diminished the common property 
with the intention of injuring his wife; 

“(3) if the husband has committed a breach of his duty 
to furnish maintenance to the wife and to the 
descendants of the marriage, and a serious danger 
to future maintenance is to be apprehended; 
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“(4) if the husband has been interdicted on account of 
prodigality, or if he seriously endangers the com¬ 
mon property through prodigality; 

“(5) if the common property, in consequence of liabilities 
incurred by the husband, is burdened with debts to 
such an extent that a later acquisition of the wife 
will be seriously endangered” (Rec. pp. 34-35). 

Section 1476. “After the discharge of the liabilities of 
the common property the residue accrues to the spouses 
in equal shares. 

“Each of the spouses must deduct from his (or her) 
share whatever he (or she) is bound to reimburse to the 
common property. In so far as the reimbursement is not 
made by such deduction, he (or she) remains liable to the 
other spouse” (Rec. p. 26). 

Section 1482. “If the marriage is dissolved by the death 
of one of the spouses, and if no descendant of the marriage 
is living, the share of the deceased spouse in the common 
property belongs to his (or her) estate. The succession 
to the spouse takes place according to the general pro¬ 
visions" (Rec. p. 35). 

In addition to the foregoing the contents of Section 1477 
were summarized as providing for the distribution of the residue 
in case of dissolution, which is made according to the provisions 
applicable to partnerships (Rec. p. 35). The testimony also 
shows that the wife is entitled to make a will disposing of her 
share or any part of it (Rec. p. 35). 


Summarization of German Code. 

Briefly, it may be stated that the property owned by either 
husband or wife at the time of their marriage, as well as any 
property which either acquires during the subsistence of the 
community of goods, becomes the common property of both 
spouses (Section 1438) ; the husband has the management of 
the common property (Section 1443), but requires his wife’s 
approval for the disposal of it other than in the ordinary course 
of management (Sections 1444-5-6) ; if he disposes of any of 
the property without the consent of the wife, in the cases w f here 
such consent is necessary, she may enforce her rights against 
third parties without his concurrence (Section 1449); if he is 
prevented by illness or absence from attending to the necessary 
business of the community she may act (Section 1450) ; the wife 
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may have the community of goods dissolved and her one-half 
interest placed under her sole control, (1) if her husband has 
undertaken to dispose of property contrary to the provisions of 
Sections 1444-6 without her consent, (2) if he has diminished 
the common property with the intent to injure her, (3) if he has 
failed to furnish proper maintenance to her and her children, 
(4) if he seriously endangers the common property through 
waste of funds, or (5) if the common property is endangered 
in consequence of liabilities incurred by him (Section 1468). 
In the event of separation of goods and liquidation of com¬ 
munity property, the residue belongs to the spouses in equal 
shares (Section 1476), the distribution being made as in case 
of a partnership (Section 1477). The heirs of a deceased spouse 
succeed to that spouse's share as his or her heirs (Section 1482) ; 
and either spouse may dispose by will of his or her interest. 


Proof of German Law. 

Before entering upon a discussion of the effect of the 
language of the foregoing sections, we desire to call attention 
to the distinction between the proof of foreign law by evidence, 
and the construction thereof by the court. As a general rule, 
it is necessary to prove a foreign statute as a fact, either by a 
properly authenticated copy, or by a copy sworn to by a wit¬ 
ness, or by some other satisfactory form of evidence. 

Ennis v. Smith, 14 How. (U. S.) 400, at page 426. 

Pierce v. Indseth, 106 U. S. 546. 

Where the language of the foreign statute is clear its con¬ 
struction and effect are for the court, and are not questions of 
fact, dependent on the testimony of witnesses. 

Bank of China v. Morse, 168 N. Y. 458, 470; 

although the testimony of expert witnesses may be taken as to 
the accepted construction of such statutes, if there be a gen¬ 
erally adopted construction in the foreign jurisdiction. 

Slater v. Mexican National Railway Co., 194 U. S. 120. 

In the case of Ennis v. Smith, supra, the U. S. Supreme 
Court, after finding, at page 426 of the opinion, that the Code 
Civil of France had been properly proved, proceeded at page 
430 itself to interpret its language and effect; and an examina¬ 
tion of the opinion of the same court in the case of Slater v. 
Mexican National Railway Co., supra, shows that it took the 
same course in that case, although there was some testimony 
given by lawyers acquainted with Mexican law. 
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Discussion of German Law. 

A consideration of the language of the sections of the 
German Civil Code shows beyond question that they confer 
upon both husband and wife a present vested interest in the 
community property. 

Tn the first place. Section 1438 expressly declares that the 
property becomes “the common property of both spouses”. 

Title to property must reside in some person, natural or 

artificial. It cannot remain indefinitelv in the air. The German 

Code does not vest the property in a community of husband 

and wife, making that community an artificial person. In fact 

the defendants' own expert expressly stated that the community 

is not an artificial person—juristic person (Rec. p. 32). The 

language of the statute gives the husband no better title than 

it gives to the wife; the property is “the common property of 

both spouses''. It is true, of course, that the husband has the 

management of the common property (Section 1443). In other 

words, he is practically the managing partner, while the wife 

is the silent partner. If, however, she did not have a present 

vested interest the law would not require her approval for the 

disposal of the property by gift, etc., that is, other than in the 

ordinary course of management, nor would it authorize her, if 

the husband violated these provisions, to enforce her rights, 

directly against third parties. If the husband, the managing 

partner, cannot attend to the business of the community the 

wife mav do so; and if her interest is seriously endangered 

through the actions of her husband she mav have her half 
” * 

interest set off and placed under her sole control. 


That Wife May Dispose of Her Share by Will a 

Clinching Test. 

A further important consideration is the fact that the share 
o4 either husband or wife, upon his or her death, descends to 
the heirs of the one so dying, oi* may be disposed of by will. 
It is obvious that a contingent interest, depending upon sur¬ 
vival, would not descend to the heirs nor be subject to testa¬ 
mentary disposition. 


Statutes of Six Separate States. 

Community property has been adopted in a number of the 
States of the United States. In Louisiana it has always existed, 
following the French Civil Code, and it has been adopted by 
statute in Texas, Arizona, Idaho, New Mexico, Nevada, Wash- 
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ington and California. Of all these states, California is the 
only one which has not distinctly and clearly held that the wife 
has a present vested one-half interest in the community 
property. 

Texas. 

In Texas the constitution of 1845 provided that laws should 
be passed defining the rights of the wife as to the property held 
in common with her husband. Under this authority the legisla¬ 
ture has provided: 

“All property acquired by either the husband or wife 
during marriage, except that which is the separate prop¬ 
erty of either one or the other, shall be deemed the common 
property of the husband and wife, and during coverture 
may be disposed of by the husband only’’ (Art. 4622, Ver¬ 
non’s Sayles’ Statutes, 1914 edition). 

Subsequently an act was passed governing both the separate 
property and the common property of the husband and wife, a 
part of which is as follows: 

“The community property of the husband and wife shall 
not be liable for debts or damages resulting from contracts 
of the wife, except for necessaries furnished herself and 
children, unless the husband joins in the execution of the 
contract. Provided that her rights with reference to the 
community property upon permanent abandonment by the 
husband shall not be affected by the preceding sentence” 
(Vernon’s Sayles’ Statutes, 1918 edition, Section 4621). 

By article 2469 of the same statutes it is provided that upon 
the dissolution of a marriage relation by death all property 
goes to the survivor if there be no children; if there be children 
the survivor takes one half and the other half goes to such child 
or children. 

Arizona. 

The laws of Arizona are too long to be quoted in full, but 
the following are the relevant portions: 

“Art. 3850. All property acquired by either husband 
or wife during the marriage, except that which is acquired 
by gift, devise or descent, or earned by the wife and her 
minor children, while she has lived or may live, separate or 
apart from her husband, shall be deemed the common prop¬ 
erty of the husband and wife, and during the coverture 
personal property may be disposed of by the husband only.” 
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Both husband and wife are required to join in instruments 
affecting real estate. 

“Art. 1100. Upon the death of the husband one-half of 
the community shall go to the surviving wife, and the other 
half is subject to the testamentary disposition of the hus¬ 
band, and in the absence of such disposition goes to his 
descendants. * * * Upon the death of the wife one- 

half of the community property shall go to the surviving 
husband, and the other half is subject to the testamentary 
disposition of the wife, and in the absence of such disposi¬ 
tion goes to the descendants.’* 

Idaho. 

The relevant portions of the laws of Idaho are as follows: 

Art. 4659 of the Compiled Statutes of 1919 provides that 
commmunity property shall comprise 

"All other property acquired after marriage by either 
husband or wife, including the rents and profits of the 
separate property of the husband and wife,*’ 

unless the instrument by which it is acquired provides other¬ 
wise. 

By Art. 4666 of the said Idaho statutes, 

“the husband has the management and control of the com¬ 
munity property”, 

but cannot dispose of real estate without the wife's consent. 

By Art. 7809 of said compiled statutes it is provided that 
in case of the death of either husband or wife one half of the 
community property goes to the survivor subject to the com¬ 
munity debts, and the other half may be disposed of by will in 
favor only of the children or a parent; otherwise it goes to the 
survivor. 


New Mexico. 

The relevant portions of the statutes of New Mexico are as 
follows: 

“Section 2764. All other property acquired after mar¬ 
riage by either husband or wife, or both, is community 
property." 

“Section 2766. The husband has the management and 
control of the personal property of the community, and 
during the coverture the husband shall have the sole power 
of disposition of the personal property of the community, 
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other than testamentary, as he has of his separate estate; 
but the husband and wife must joint in all deeds and mort¬ 
gages affecting real estate.” 

By Section 2767, if the husband is incompetent or a felon, 
or has abandoned his family, the court may authorize the wife 
to act as head of the community. 

Nevada. 

The following are the relevant portions of the Nevada laws: 

“Section 2156. All other property acquired after mar¬ 
riage, by either husband or wife or both, except as pro¬ 
vided by sections 14 and 15 of this act is community prop¬ 
erty.” 

“Section 2160. The husband shall have the entire man¬ 
agement and control of the community property, with the 
like absolute power of disposition thereof, except as herein¬ 
after provided, as of his own separate estate;” 

with the usual provision that both must join in conveyances 
of real estate. 

By Section 2164, on the death of the wife the entire com¬ 
munity property goes to the husband, while by Section 2165, 
on the death of the husband, one-half goes to the wife, and the 
other half is subject to the testamentary disposition of the 
husband. By Section 2166, in case of divorce, the community 
property is equally divided. 

Washington. 

The following are the relevant Washington statutes: 

“Section 1433. Property not acquired or owned, as pre¬ 
scribed in Sections 2400 and 2408, acquired after marriage 
by either husband or wife or both, is community property. 
The husband shall have the management and control of 
commmunity personal property, with a like power of dis¬ 
position as he has of his separate personal property, except 
he shall not devise by will more than one-half thereof.” 

“Section 1435. Upon the death of either husband or 
wife, one-half of the community property shall go to the 
survivor subject to the community debts, and the other half 
shall be subject to the testamentary disposition of the 
deceased husband or wife, subject also to the community 
debts.” 

There is the usual provision requiring both to join in con¬ 
veying real estate (Section 1434). 
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Comparison of German Civil Code and American 

State Code. 

The many similarities between the foregoing provisions and 
those of the German Civil ('ode are obvious. In each of these 
states the property acquired by either husband or wife during 
the existence of the marriage is declared to be “common prop¬ 
erty" of the husband and wife (Texas, Arizona), or “community 
property'’ (Idaho, New Mexico, Nevada, Washington), the 
words being used interchangeably, as shown by the fact that 
the Texas statutes use sometimes one and sometimes the other. 
In all of these states the husband is given sole and exclusive 
management and control of the personal property. In some of 
them (Texas, Arizona) upon the death of one spouse all the 
community property goes to the survivor, if there are no 
children, and one-half if there are children; in others (Arizona, 
Washington), on the death of one spouse the other takes one- 
half, and the remainder is subject to the testamentary disposi¬ 
tion of the decedent; in others again ( New Mexico, Nevada) on 
the death of the wife the husband takes the whole, while if the 
husband dies the wife takes only one-half, the remainder being 
subject to the husband's testamentary disposition. 

It will be noted that whenever the state statutes differ from 
the German Code provisions, the terms of the latter are more 
favorable toward conferring a vested interest in the wife. The 
following differences should be noticed particularly: 

a. The German law requires the wife's consent to a disposal 
of the community property as a whole (Code, Sec. 1444). None 
of the American states has this. 

b. The German Code requires the wife’s consent to the sale 
of real property (id. 1445). This is likewise required by all of 
the states except Texas; in the latter it is required only as to 
the homestead. 

c. The German Code requires the wife's consent to a gift 
of community property (id. sec. 1446). Of the above six Amer¬ 
ican states, only New Mexico has this provision. 

d. If the wife's rights under a, b or c are violated, the Ger¬ 
man Code gives her expressly a right to sue ( id. sec. 1449). 

e. If the husband is unable to act as to community prop¬ 
erty, by reason of illness or absence, the wife may act (id. sec. 
1450). Only New Mexico has such a provision, and that allows 
the wife to act only after she has been authorized by the court. 
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/. The wife, under German law, may have the community 
dissolved, and her one-half placed under her control, when her 
rights are endangered (id. sec. 1468 ). No American state has 
a similar provision; Arizona, New Mexico, Idaho and Nevada 
allow severing of interest only in case of divorce. 

g. The German Code contains express provision that upon 
dissolution of the community, both spouses (or their heirs) 
share equally (id. sec. 1476), the distribution being as in part¬ 
nerships (id. sec. 1477). The American statutes as to disposi¬ 
tion in case of death or divorce cover this question, those being 
the onlv cases where the communitv is dissolved. 

h. On the death of a spouse, the German Code allows the 
one so dying to dispose of his or her interest in the community 
by will, and in the event of no such disposition gives it to the 
heirs of the decedent ( id. sec. 1482; Minutes, p. 81). The Amer¬ 
ican statutes have been set out; two states give all the property 
to the survivor if there are no children, and one-half if there are 
children, the children receiving the other half, thus excluding 
wills altogether; two follow more closely the German provisions, 
allowing the spouse who dies testamentary power over his or 
her half; two give that right only to the husband, while for¬ 
bidding it to the wife. 

If, then, the laws of the various American states give the 
wife a vested interest, a fortiori the German law does likewise. 

American Courts Uphold Wife’s Rights. 

Now, an examination of the decisions of the courts of these 
six states, and of the Federal decisions, including those of the 
United States Supreme Court, establishes the right of the wife 
to a vested interest in each of these states. It will not be neces¬ 
sary to quote at length from the decisions; a few quotations, 
with citation of the leading decisions, will suffice. 

In the leading case of 

Warburton v. White, 176 IT. S. 484, at page 494, 

on appeal from a decision of the Supreme Court of Washington, 
the essential features of the community system are set forth by 
the late Chief Justice White (at that time Associate Justice), 
as follows: 

“Now, it cannot in reason be denied that the decisions 
from which we have just quoted held that the purpose of 
the legislature of Washington, whether territorial or state, 
in the creation of community property, was to adopt the 
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features essentially inhering in what is denominated the 
community system—that is, that property acquired during 
marriage with community funds became an acquet of the 
community and not the sole property of the one in whose 
name the property was bought, although by the law exist¬ 
ing at the time the husband was given the management, 
control and power of sale of such property. This right 
being vested in him, not because he was the exclusive owner, 
but because by law he was created the agent of the com¬ 
munity. The proceeds of the property when sold by him 
becoming an acquet of the community, subject to the trust 
which the statute imposed upon the husband, from the 
very nature of the property relation engendered by the pro¬ 
vision for the community." 

In the later case of 

Arnett v. Reade, 220 U. S. 311 

the Supreme Court reaffirmed the views it had expressed in 
Warburton v. White. 

In the latter case the husband had acquired real estate prior 
to an act of the New Mexico territorial legislature which 
required the wife to join in conveying community real estate. 
After the passage of the act the husband sold the property with¬ 
out his wife joining in the deed. In an action brought by the 
purchaser against the wife to quiet title, the Supreme Court of 
the Territory decided against her, on the ground that the com¬ 
plete title to the property had vested in the husband upon the 
purchase by him prior to the act, the wife having only an 
expectancy, and that the subsequent statute could not deprive 
him of his vested interest. The United States Supreme Court 
reversed the territorial Supreme Court, holding: 

“The Supreme Court (Of New Mexico) does not put its 
decision upon that ground, but upon the notion that during 
the joint lives the husband was in substance the owner, 
the wife having a mere expectancy, and that the old saying 
was true that community is a partnership which begins 
only at its end. We do not perceive how this statement 
of the wife’s position can be reconciled with the old law of 
New Mexico embraced in Secs. 2030, 2031, of the Compiled 
Laws, 1897, referred to in the dissenting opinion of Abbott, 
A. J., that after payment of the common debts, the deduc¬ 
tion of the survivor's separate property and his half of the 
acquest property, and subject to the payment of the debts 
of the decedent, the remainder of the acquest property 
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and the separate estate of the decedent shall constitute 
the body of the estate for descent and distribution, and in 
the absence of a will shall descend, one-fourth to the sur¬ 
viving husband, etc. For if the wife had a mere possibility, 
it would seem that whatever went to the husband from her 
so-called half would not descend from her, but merelv 

would continue his. The statement also directlv contra- 

•/ 

diets the conception of the community system expressed in 
Warburton r. White, 176 I". S. 484, 494, that the control 
was given to the husband, ‘not because he was the exclusive 
owner, but because by law he was created the agent of the 
community', and notwithstanding the citation in Garrozi v. 
Destas, 204 IT. S. 64, of some of the passages and dicta 
from authors and cases most relied upon by the court 
below, we think it plain that there was no intent in that 
decision to deny or qualify the expression quoted from 

Warburton v. White. See Garrozi v. Dastas, 204 U. S. 78. 

****** 

“It is not necessary to go very deeply into the precise 
nature of the wife’s interest during marriage. * * * 

It is very plain that the wife has a greater interest than the 
mere possibility of an expectant heir.’’ 

In an early case in Idaho (Hall v. Johns, 17 Idaho, 224), 
the expression “a mere expectancy’’ had been applied to the 
wife’s interest. In the later case of 

Kohny v. Dunbar, 21 Idaho, 258, 

the whole question was carefully considered, and the expression 
used in the earlier case was disapproved, the court saving (at 
p. 264) : 

“The foregoing section of the statute recognizes the 
husband and wife as equal partners in the community 
estate, and it authorizes each to dispose of his or her half 
by will.’’ * * * “The statute, however, has given to 

the husband no better or higher title to the community 
property than it has given to the wife. The only difference 
or distinction whatever the law has made between the 
husband and wife with reference to community property 
is that during the continuance of the community the hus¬ 
band is the managing agent,” etc. 

Subsequently the question came before the Supreme Court 
of Nevada, and in a long opinion which carefully reviewed the 
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various decisions, that court approved and followed the Idaho 
decision in the Kolinv case, savins 

“It may, we think, be asserted, supported by the great 
weight of authority, that the interest of the wife in the 
community property and her title thereto is no less than 
that held by the husband, and this interest and title in 
the wife is not to be regarded as a mere expectancy.” 

In re Williams Estate (Nev.), 161 Pac. 741, 747. 


The same position, i. r., that the wife has a vested proprietary 
interest in the community property, and not a mere expectancy, 
has been held in the following leading cases: 


Edwards r. Brown, 68 Texas, 329, 331-332, 335. 
Kircher r. Murray, 54 Fed. Rep. 617, 626 (Texas). 
Adams r. Black, 6 Wash. 528. 


Tustin v. Adams, 87 Fed. Rep. 377, 380 (Wash.). 

La Tourette v. La Tourette, 15 Ariz. 200, 207, 208. 
Beals v. Ares, 185 Pac. Rep. 780; 25 New Mex. 459, 
490-493. 


Ewald v. Hufton, 31 Idaho, 373, 378-379. 

Petersen v. Petersen, 35 Idaho, 470, 477. 

Merrill v. Moore, 104 S. W. 514 (Tex. Civ. App.). 


Treasury Decisions and Attorney General’s 
Opinions Uphold Wife’s Rights. 

Treasury Decision No. 3071, dated September 18, 1920, 
holds as follows with reference to income from community 
property in the state of Texas: 

“The earnings of husband and wife domiciled in Texas 
are community income, and such husband and wife in 
rendering separate income tax returns may each report 
as gross income one-half the total earnings of the husband 
and wife.” 

Treasury Decision No. 3138, dated March 3, 1921, makes 
the same holding with reference to six other states in the 
following language: 

“In Washington, Arizona, Idaho, New Mexico, Louisi¬ 
ana and Nevada the husband and wife domiciled therein, 
in rendering separate income tax returns, may each report 
as gross income, one-half of the income which under the 
laws of the respective States becomes, simultaneously with 
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its receipt, community property; this is not based upon any 
statute enacted subsequent to March 1, 1913, and applies 
under estate tax acts prior to the Revenue Act of 1918.” 

The opinion of the Attorney General as to the effect of 
these various provisions and decisions was requested by the 
Treasurer of the United States, and as a result he has reviewed 
them in two Opinions, reported in 

32 Opinion of Attorney General 298; 

32 Opinions of Attorney General 435. 

The result is summarized by the Attorney General as fol¬ 
lows: 

“Their relation partakes of the nature of a partner¬ 
ship in which each person may have separate estates, or 
property, as well as common stock of acquisitions and 
gains. The business of the firm generally is transacted in 
the name of the husband and he prosecutes and defends its 
suits with the same effect as if his partner were named in 
the case (Simpson v. Brotherton, 62 Tex. 170); and 
although community property has not all the incidents of 
partnership property, it has many of them, and is com¬ 
monly spoken of as partnership property (DeBlanc v. 
Lynch & Co., 23 Tex. 25; Wilkinson v. Wilkinson, 20 Tex. 
237). In the conventional partnership the gains of the 
partners are in proportion to their respective shares of 
stock and services, but in the conjugal partnership the 
division is equal, though one may have brought in the 
greater part, if not all of the property from which the 
profits are derived, or may have contributed all his skill 
and services unaided by the other (Wheat v. Owens, 15 
Tex. 241; Routli v. Routli, 57 Tex. 589, 595). The fact 
that one or the other of the spouses may do all the work 
does not change the character of community property 
(Yates v. Houston, 3 Tex. 452, 454). And though the 
management and disposal of community property during 
marriage are usually given to the husband this is said to 
be for reasons of public policy and social economy and 
not on the grounds that the husband has any greater 
interest in it than the wife.” 

And again, on the law of Texas specifically: 

“From the above authorities I am convinced that under 
the laws of Texas the earnings of the husband and wife 
belong to them jointly in equal shares.” 
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The following show his conclusions as to the other states 
named: 

“The Supreme Court of the State of Arizona has held 
that statutes establish in the wife an equal interest with 
the husband in community property in that state.” 

“It appears to be the settled law of that state (Wash¬ 
ington ) that the wife has, during coverture, as well as upon 
the dissolution of the marriage, a vested and definite inter¬ 
est and title in community property, equal in all respects 
to the interest and title of her husband therein.” 

“Summarizing, it appears that in all of the community 
property states except California their own courts have 
held that the wife has, during the existence of the marriage 
relation, a vested interest in one-half of the community 
property.” 

“While the community estate of husband and wife has 
not in the strictest sense, all the incidents of a joint estate 
or an estate in the entiretv as they were known at com- 
mon law, I am convinced that the community estate is for 
all practical purposes within the language of subdivision 
(d) of Sec. 402, there being deductable therefrom, in arriv¬ 
ing at the net estate of decedent, the one-half interest of 
the surviving spouse, which may be shown to have origin¬ 
ally belonged to such person, and never to have belonged to 
the decedent .” 


Expert Witnesses. 

The plaintiff called two expert witnesses, Dr. Paul C. 
Schnitzler and Dr. Carl G. Grossmann. Both of these men 
showed themselves fully qualified to testify as such by their 
training and experience. 


Testimony of Dr. Schnitzler. 

Dr. Schnitzler is an attorney and counsellor at law of the 
State of New York. He studied law at Universities in Germany, 
taking his degree at one of them, and then practiced law, was 
acting District Attorney at Heidelberg in Germany, and also 
a judge for nearly a year at Pforzheim, in Baden (Hec. p. 10). 
He expressed the positive opinion that “under the present 
applicable law, to wit, the German Civil Code, both spouses are 
the owners of the personal property acquired during marriage” 
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(Rec. p. 11) ; “as to the wife's property rights in the community 
property, she has an individual property right in that property, 
she is a partner to the extent of one half share. She has a 
present property right; she is one half owner of the property 
as tenant in common’’ (id. p. 15) ; “The general opinion is they 
(husband and wife) have the rights of copartnership owner¬ 
ship” (id. p. 16) ; “It is not true that the right of a wife in the 
property in a community of moveables is in the nature of an 
expectancy, it is a present right, and all the law hooks say so” 
(id. p. 17). 


Dr. Grossmann’s Testimony. 

Dr. Grossmann, plaintiff's other expert witness, was also 
fully qualified to testify as such. He stated that he had studied 
law at the Universities of Grenoble, Kiel, Munich and Leipzig; 
that he had obtained the degree of Doctor of Laws at the Uni¬ 
versity of Leipzig; that he had thereafter practiced his pro¬ 
fession as assistant to the judges and District Attorneys of courts 
of record for four years, had been admitted to independent 
practice, and served as assistant to the District Attorney of 
the Supreme Court at Dresden. He also testified that the wife 
has a present half interest in the community property, that it is 
a present interest and not an expectancy, and that there were 
no provisions in the law by which it could be defeated (Rec. 
p. 19). 


Prof. Lorenzen’s Testimony. 

Prof. Ernest Gustav Lorenzen, who was produced by the 
defendants as an expert witness, had never been admitted to 
practice in Germany, nor had he ever served as assistant in the 
courts or to Public Law Offices of that country as had the plain¬ 
tiff’s witnesses; all his knowledge of German law was derived 
from study for a short time at Universities in France and Ger¬ 
many, ending with the taking of a degree of Doctor of Laws 
in Germany, and the fact that he had since continued his study 
in German law and had written on the topic. 

After reading certain sections of the German Civil Code, 
one section of the Code of Civil Procedure, and two sections of 
the Bankruptcy Act he undertook to sum up the results of a 
study which he had made of the commentaries on the German 
Code, as holding that the marital community is a community 
“with joined hands” or “collective hands’’ (Rec. p. 27); that 
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the ownership of and title to the common property belongs to 
“the collective hands, the spouses knitted together, not each 
one has a half in the common property, but it is one case there, 
one for that purpose, that is what they mean by joined hands 
or collective hands, and each one is interested in the pro pert)/ 
as a member of this collective hands*' ( id. p. 27). 


Review of the Experts’ Testimony. 


In considering the testimony of the three experts, certain 
important points should be noted. 

In the first place, as hereinbefore shown, this Court is 
entitled itself to consider and interpret the language of the 
German statutes, the expert testimony being intended merely 
to assist it. 

Secondly, the two German lawyers called by the plaintiff, 
who have had the advantage of being admitted to practice in 
Germany, of actually practicing there as attorneys, and acting 
as court officials and even as judges, are in accord in confidently 
affirming that the interest of the wife, as well as that of the hus¬ 
band is a present vested interest, and they seem to be sustained 
in this bv the conclusions of nearlv all of the commentaries 
which were referred to at the hearing. True, these interests are 
so bound together that they can only be separated in accordance 
with special provisions of the law, and the exact money value 
depends upon what remains after all of the debts of the com¬ 
munity are paid; but, this, of course, does not prevent their 
being vested interests. Ilecause of the situation in Germany, 
where the statutes contain definite provisions covering various 
emergencies, no definite conclusion in the matter has been called 
for, and various commentators have therefore been able to spec¬ 
ulate as to whether the interests were vested or not. For this 


reason, the defendant’s expert, who has not had the advantage 
of living and practicing in Germany, and whose opinion is 
therefore entirely based upon the speculations of authors that 
he had read, was able to produce some opinions contradictory 
to the general view as stated by German lawyers. The opinions, 
therefore, of the highest courts in this country in interpreting 
and declaring the effect of similar language in statutes here 
must have great weight; especially as most of the states of this 


country adopted very brief statutes which compelled the rights 
of the parties to be settled by judicial decisions, and the ques¬ 


tions arising from the imposition of inheritance taxes have 


produced clear and definite rulings as to whether the property 


is vested or not. 
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In the third place, it is asserted by all of the experts, and 
is clear from the language of the statutes, that the interests 
of the husband and wife under German law are identical; if 
her interest is not vested, neither is his. If, then, neither the 
husband nor the wife owns the community property, who does 
own it? The community is not a corporation—a juristic person. 
The only correct answer to the question is that given by the 
Supreme Courts of Texas, Arizona, Idaho, New Mexico, Nevada 
and Washington; by the Treasury Department, by the Depart¬ 
ment of Justice itself, in advising the Treasury Department, 
and by the Supreme Court of the United States, as shown by 
the cases cited in this Brief. 


Appellant’s Right to Recover Clear. 

We have devoted the preceding portion of this brief to the 
establishment of the fact that under the laws of her domicile 
the plaintiff has a present vested interest in the community 
property, and that the property seized by the Alien Property 
Custodian and its proceeds in the defendants' hands are such 
community property. 

After having thus established that the plaintiff has a definite 
vested right in the property in question, whether the plaintiff 
has any remedy for its deprivation, the form, character and 
extent of such remedv, and how it may be obtained, are matters 
to be determined by the lex fori ,—in this instance the pro¬ 
visions of the Trading with the Enemy Act as amended, and 
the equitable powers of this court to interpret and enforce said 
act (12 Corpus Juris, 447448). 

The Government of the United States, acting under its war 
powers, has separated the interests of Appellant and her hus¬ 
band in the property seized. After taking over the property, 
it passed the Act authorizing Mrs. Bek to recover her one-half 
interest, while it still retains the share or interest of her hus¬ 
band. In so doing, the United States government has severed 
Mrs. Bek's interest in this particular property, which was in 
the United States, from her husband's interest, and has author¬ 
ized the return of Mrs. Bek's interest to her. 

That such action by competent authority constitutes a 
) severance of the interest in the property is evident, and is 
further sustained by the provisions of the codes in which such 
contingencies have been taken into consideration, and by the 
analogy of partnerships. 
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Thus the old Spanish and Mexican Code provided that the 
community should be dissolved by the confiscation of the prop¬ 
erty of one of the spouses. 

“Art. 59. Confiscation dissolves the community from 
the moment the decree becomes executory, but such decree 
does in no manner affect the share belonging to the other 
partner." 

(Schmidt's Civil Law of Spain and Mexico, Book I, 
Title I, Chapter IV, Sec. 3.) 

So in French law, a fine for a crime involving civil death 
affects only the share in the community of the guilty party, 
and his or her separate property, and thus effects a dissolution. 

In the cases arising as a result of the war and involving 
partnerships between Germans and Americans, which were dis¬ 
solved bv the declaration of war, the courts have held that the 

t, 

American partners were entitled to liquidate the business and 
retain their shares, or to recover their shares if the entire assets 
had been seized by the Alien Property Custodian. 

(Meyer v. Garvan, 270 Fed. Rep. 229; mod. and affd. 
278 Fed. Rep. 27; Rossie i\ Garvan, 274 Fed. Rep. 
447.) 

It is also clear that the German courts would be bound to 
recognize the validity and effect of the decision of this court as 
a severance of Mrs. Bek's interest in this particular property. 
By the treaties of Versailles and Berlin the German government 
has recognized the validity of the seizure by the Alien Property 
Custodian and the right of Congress to dispose of the property 
so seized. The German courts must therefore recognize, under 
these treaties, the authority of this court to direct the return 
of Mrs. Bek’s share to her, while Mr. Bek's share is still retained 
by our government. 

As to the payment or delivery to the plaintiff of her interest, 
when it has been determined by the court, this is also expressly 
provided for by the statute under which we are proceeding. 
The circumstances of the present suit are such as not only to 
explain the reason for this provision in the statute, but to justify 
and require its application. 

The proceeds of the property now in the hands of the Alien 
Property Custodian are held subject to such disposition as Con¬ 
gress may make hereafter of the seized property remaining in 
the hands of the Alien Property Custodian, and as to these 
proceeds the courts have held that Congress has full control. 
If the government should see fit, for instance, at some future 
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date, to direct the application of all funds remaining in the 
hands of the Alien Property Custodian or of the Treasurer of 
the United States, resulting from this seized property, to the 
payment and satisfaction of claims filed by American citizens 
against the German government, the plaintiff's unquestioned 
interests in this property would be wholly lost. The only way 
in which plaintiff's interest can be adequately protected is by 
the restoration to her of her share, and Congress has expressly 
provided for assuring her of her property by authorizing this 
court to direct such payment to her. 

Respectfully submitted, 

Colladay, Clifford & Pettus, 
Washington, D. C. 
and 

Boardman Wright, and 

A. W. Lafferty, 

New York City, 

Solicitors for Plaintiff. 
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NATURE OF PROCEEDINGS 

This case is before this court upon an appeal from 
a final decree of the Supreme Court of the Dis¬ 
trict of Columbia, dismissing the bill of complaint 
filed by the appellant. .The bill of complaint pur¬ 
ported to be filed pursuant to the provisions of sec¬ 
tion 9 of the Trading with the Enemy Act, as 
amended. The appellant, a citizen and subject of 
Germany, seeks to recover from the Treasurer of 
the United States one-half of the sum of approxi¬ 
mately $62,000, which represents the proceeds of 
the sale of the stock of Ernst Gideon Bek, Inc., 
which stock stood in the name of the appellant’s 

(i) 
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husband, a citizen and subject of Germany, and which 
was seized by the Alien Property Custodian, pursuant 
to the terms and provisions of the Trading with the 
Enemy Act. 

THE FACTS 

It appears from the record that the appellant, 
Emilie Bek, was, prior to her marriage in 1899, an 
American citizen. She married Ernst Gideon Bek, 
a citizen and subject of Germany. After her mar¬ 
riage the appellant went with her husband to live 
at Pforzheim, Germany, where they have continued 
to live ever since. The plaintiff is still living in 
Germany. (Rec. p. 21.) 

At the time of the appellant’s marriage with her 
German husband her father made the appellant and 
her husband a present of $500. (Rec. p. 22.) The 
wife has engaged in no separate business since her 
marriage. (Rec. p. 22.) 

The 837 shares of the capital stock of Ernst Gideon 
Bek, Inc., the proceeds of the sale of which are the 
subject matter of this suit, stood in the name of 
Ernst Gideon Bek, the husband, at the time of 
seizure. Ernst Gideon Bek testified that at all 
times prior to 1913 the business stood in his name 
and that in 1913 he organized it into a corporation 
under the laws of the State of New York, the stock 
being issued in his name. (Rec. p. 21.) All the 
property involved here was acquired during the mar¬ 
riage of the husband and wife. An endeavor was 
made in the testimony to show that the wife had an 
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active part in the business. This, however, was not 
established except for a very few years at the begin¬ 
ning of their married life. Thereafter the only part 
which the wife had was the usual part that wives 
have in their husbands’ affairs, namely, the taking 
care of the home and entertaining the husband’s 
customers. (Rec. p. 22.) 

THE STATUTE 

The appellant must secure whatever right she has 
under the provisions of subsection (c) of section 9 as 
amended March 4, 1923. This subsection is as 
follows: 

Any person whose money or other property 
the President is authorized to return under the 
provisions of subsection (b) hereof may file 
notice of claim for the return of such money 
or other property, as provided in subsection 
(a) hereof, and thereafter may make applica¬ 
tion to the President for allowance of such 
claim and/or may institute suit in equity to 
recover such money or other property, as pro¬ 
vided in said subsection, and with like effect. 
The President or the court, as the case may be, 
may make the same determinations with 
respect to citizenship and other relevant facts 
that the President is authorized to make under 
the provisions of subsection (b) hereof. 

As will be apparent in order to recover under the 
provisions of subsection (c) the appellant must be a 
proper person to whom the President is authorized 
to return property under the provisions of subsec- 
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tion (b). Subsection (b), in so far as material, pro¬ 
vides as follows: 

In respect of all money or other property 
conveyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian or 
seized by him hereunder and held by him or 
by the Treasurer of the United States, if the 
President shall determine that the owner 
thereof at the time such money or other 
property was required to be so conveyed, 
transferred, assigned, delivered, or paid to 
the Alien Property Custodian or at the time 
when it w’as voluntarily delivered to him or 
was seized by him was— 

Mg !■ Mg Ml Mg 

A woman who at the time of her marriage 
was a citizen of the United States, and who 
prior to April 6, 1917, intermarried with a 
subject or citizen of Germany or Austria- 
Hungary, and that the money or other prop¬ 
erty concerned was not acquired by such 
woman, either directly or indirectly, from any 
subject or citizen of Germany or Austria- 
Hungary subsequent to January 1, 1917; or 
who was a daughter of a resident citizen of 
the United States and herself a resident or 
former resident thereof, or the minor daughter 
or daughters of such woman, she being 
deceased; 

Then the President, without any application 
being made therefor, may order the payment, 
conveyance, transfer, assignment, or delivery 
of such money or other property held by the 



Alien Property Custodian or by the Treasurer 
of the United States, or of the interest therein 
to which the President shall determine such 
person entitled, either to the said owner or 
to the person by whom said property was 
conveyed, transferred, assigned, delivered, or 
paid over to the Alien Property Custodian. 

Subsection (a) of section 9 referred to in subsection 
(c) and which is the subsection permitting the 
plaintiff to bring suit, in so far as material, is as 
follows: 

That any person not an enemy or ally of 
enemy claiming any interest, right, or title 
in any money or other property which may 
have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Property Cus¬ 
todian, or seized by him hereunder and held 
by him or by the Treasurer of the United 
States * * * may institute a suit in equity 
in the Supreme Court of the District of Co¬ 
lumbia * * * to establish the right, title, 
and interest on debt so claimed, and if so 
established , the court shall order the payment, 
conveyance, transfer, assignment, or delivery 
to said claimant of the money or other property 
so held by the Alien Property Custodian or by 
the Treasurer of the United States or the 
interest, therein to which the Court shall deter¬ 
mine said claimant is entitled. [Italics ours.] 

CONTENTION OP THE PARTIES 

Evidence was introduced to show, and it was 
stipulated by counsel for all the parties, that the 
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stock in Ernst Gideon Bek, Inc., which was seized 
and sold by the Alien Property Custodian, was held 
by the appellant and her husband under the pro¬ 
visions of the German Civil Code relating to com¬ 
munity of moveables. Appellant contends that under 
the provisions of the German Civil Code with 
respect to property so held she has an individual 
present one-half interest in the property seized, 
which this court may determine and order set over 
unto and delivered to her. 

It is the contention of the Treasurer of the United 
States and the Alien Property Custodian that the 
appellant here has no present individual interest in 
the property; that this court has no jurisdiction to 
decree a dissolution of the community of moveables; 
and that should this court award any portion of this 
property to the appellent such portion awarded 
would return immediately to the community regime 
in which the husband, who is concededly not a proper 
claimant under the Act, is a participating party and 
entitled upon the dissolution of the community 
regime to one-half of the proceeds of such dissolu¬ 
tion. 
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ARGUMENT 

I 

The testimony of appellees’ witness as to the German 
law was in all respects proper, but in any event the 
appellant made no objection thereto in the court 
below, and the consideration by the court of the 
testimony of the appellees’ witness not having 
been made the subject of an assignment of error 
is not subject to review by this court 

On page 13 of the appellant’s brief an effort is 
made to show that certain testimony of the appel¬ 
lees’ expert witness upon the law of Germany should 
not be considered by the court. The appellees proved 
by Ernest G. Lorenzen (Rec. p. 24ff) certain un¬ 
written laws of Germany and certain constructions 
of the laws of Germany by German jurists and 
scholars. No objection was made by the appellant 
or her counsel to the introduction into evidence of 
any of this testimony, and it was consequently re¬ 
ceived and considered by the court, nor has the 
appellant made the introduction of evidence of such 
testimony the subject of an assignment of error on 
her appeal to this court. These considerations if 
nothing more were present would foreclose the ap¬ 
pellant from objecting to the nature of this testimony 
at this time. 

However, there are stronger reasons than technical 
ones to demonstrate the propriety of the considera¬ 
tion by the Supreme Court of the District of Colum¬ 
bia of the testimony offered by the appellees. As 
has been indicated heretofore, the principal question 
involved in this appeal concerns the rights of a 

14800—24 - 2 
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married woman in property held with her husband 
under the regime of the community of moveables, 
as provided by German law. Both the appellant 
and the appellees introduced testimony to prove the 
specific provisions of the German Civil Code. Al¬ 
though the appellant herself introduced testimony 
to show the interpretation of the code and the un¬ 
written law of Germany upon the same subject, and 
the commentaries upon the law of Germany (Rec. p. 
10 ff. and p. 18 ff.), the appellant insists that it was 
improper for the court to consider any of the testi¬ 
mony of the appellees’ witness which dealt with 
the construction of the law as it is recognized in 
Germany, or any of the testimony of the appellees’ 
witness as to the unwritten law of Germany upon 
the subject. 

Unfortunately for the appellant not only the 
appellees’ witness but both of the appellant’s wit¬ 
nesses gave testimony extremely damaging to the 
appellant’s right to recover, and in order to avoid 
the consequences of such testimony, the appellant 
is now insisting in her brief that the court should 
disregard everything but the bare provisions of the 
German Civil Code. Several Supreme Court cases 
are cited in the appellant’s brief on page 13, in 
support of the proposition that the court should only 
consider the bare provisions of the German Civil 
Code. An examination of these cases will demon¬ 
strate that they either hold something else or hold 
quite the contrary of the contention for which they 
are cited. 
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One of the cases cited, Ennis v. Smith , 55 U. S. 
(14 How.) 399 at p. 425 ff., deals only with the ques¬ 
tion as to the method of proving statutes of foreign 
jurisdictions. This is quite a different proposition 
from the question as to whether or not testimony 
of the unwritten law and the recognized construction 
of the law of the foreign state is a proper subject upon 
which expert testimony may be given. There is no 
question in this case as to the method adopted in 
proving the German Civil Code, since the provisions 
of the code are practically stipulated in the evidence. 
(Rec. p. 10.) As a matter of fact, in the Ennis case 
the Supreme Court cited numerous English cases, 
which held that testimony as to the interpretation 
of foreign laws is admissible in evidence. Indeed the 
court said: 

It is true that the existence of a foreign 
law, written or unwritten , can not be judicially 
noticed unless it be proved as a fact by 
appropriate evidence. 

The case of Pierce v. Indseth, 106 U. S. 546 at 551, 
cited by the appellant, deals only with the proposi¬ 
tion that foreign laws must be proved. As a matter 
of fact, the court expresses itself in a manner quite 
contrary to the contention of the appellant. It said: 

The general rule as to the proof of foreign 
laws is that the law which is written—that is, 
statute law—must be proved by a copy prop¬ 
erly authenticated; and that the unwritten 
law must be proved by the testimony of ex¬ 
perts—that is, by those acquainted with the 
law. 
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Appellant endeavors to gloss over the decision in 
the case of Slater v. Mexican National Railroad Com¬ 
pany , 194 U. S. 120, apparently because of the fact 
that it is directly contrary to appellant’s contention. 
In that case the defendant offered in the Circuit 
Court to prove certain laws of Mexico. The court 
rejected the testimony and this was one of the errors 
to the Circuit Court of Appeals. The Circuit Court 
of Appeals reversed the decision of the Circuit Court 
and a writ of certiorari was secured to review the 
decision of the Circuit Court of Appeals. The 
Supreme Court held that the decision of the Circuit 
Court of Appeals was right and specifically com¬ 
mented upon the fact that the testimony of the 
expert upon the accepted or proper construction of 
a foreign statute is admissible upon any matter 
open to reasonable doubt. In this connection the 
court said: 

But what we last have said brings into con¬ 
sideration another error of the Circuit Court 
which hitherto we have not mentioned. The 
defendant offered the deposition of a Mexican 
lawver as to the Mexican law. This was re- 
jected, subject to exception, seemingly on the 
ground that the agreed translation of the 
statute was the best evidence. So no doubt 
they were, so far as they went, but the testimony 
of an expert as to the accepted or proper con¬ 
struction of them is admissible upon any matter 
open to reasonable doubt. Many doubts are 
left unresolved by the documents before us. 
The expert would have testified that where 
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no criminal proceedings had been had, the 
right of the widow and children was dependent 
upon the court’s finding that the killing was 
a crime as defined by the penal code, and that 
the right was in the nature of alimony or 
pension to be paid in installments for periods 
of time fixed by the court. Without stating 
his testimony more fully, we have said enough 
to show that it should have been received. 
Seemingly he understood that he was testi¬ 
fying in a case against a railroad, and if so, 
he furnished further reasons for denying any 
liability except on the footing of homicide. 
In a case of homicide he excluded the argu¬ 
ment that there was a right to a lump sum 
under Arts. 301, 304, distinct from the right 
of alimony and he confirmed the conclusion 
drawn from the language of the code as to 
what would be the nature of a Mexican decree 
in such a case. There may be other matters 
which would have to be considered before the 
verdict could be sustained, but what we have 
said seems to us sufficient to show that the 
judgment of the Circuit Court of Appeals 
should be affirmed. [Italics ours.] 

This decision of the Supreme Court upon this 
subject is conclusive upon this court whatever may 
be the decisions of some of the State courts to the 
contrary, if there are any to the contrary. With 
these observations we may proceed with the principal 
points of the case. 
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II 

The appellant has no present right, title, or interest 
in the money held by the Treasurer of the United 
States 

There is only one substantial issue in this case and 
that is whether or not, under the provisions of the 
German Code relating to the rights of husband and 
wife whose property is held under the community 
of moveables as provided in the German Civil Code 
the wife has a present individual interest in the 
community property which was separate and can 
be assigned to her under the present circumstances, 
and in which portion the husband will have no 
interest whatsoever; and whether or not this court 
has jurisdiction to establish and determine the wife’s 
interest in such property. 

In order to establish the German law as to the 
nature of property rights of persons living under the 
regime of the community of moveables, the plaintiff 
produced two witnesses and the defendants produced 
one, all of whom testified as to the provisions of the 
German law. The witness on behalf of the defend¬ 
ants w r as Ernest G. Lorenzen, who was duly qualified 
and to whose qualification no objection was made at 
the hearing. The sections of the German Civil Code 
referred to especially by Mr. Lorenzen were 1438, 
1442, 1443, 1456, 1475, and 1476, which are as 
follows (Rec. pp. 25-26): 

1438. Under the general community of 
goods the property of the husband and the 
property of the wife become the common 
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property of both spouses (i. e., common 
property). Common property includes also 
any property which he or she acquires during 
the subsistence of the community of goods. 

Individual objects become common property 
without the necessity of transfer by juristic 
act. 

If a right which has been, or may be, 
entered in the land register becomes com¬ 
mon property, either spouse may require the 
other to concur in rectifying the land 
register (d). 

1442. Neither spouse may dispose of his 
(or her) share in the common property or in 
the individual objects belonging thereto; he 
(or she) is not entitled to demand partition. 

A debtor may set off a claim enforceable 
against the common property only against a 
claim forming part of the common property. 

1443. The common property is subject to 
the management of the husband. The hus¬ 
band is also entitled to take possession of all 
things forming part of the common property 
or to dispose of such property, or to bring 
actions relating to such property in his own 
name. 

By the husband's acts of management the 
wife is personally bound neither to third 
parties nor to her husband. 

1456. The husband is not responsible to 
the wife for his management of the common 
property (p). He shall, however, make com¬ 
pensation to the common property for any 
diminution thereof, if he has brought about 
such diminution with the intention of injuring 
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the wife or by any juristic act which he enters 
into without the necessary consent of the wife. 

1475. The liabilities of the common property 
shall first be discharged out of the common 
property. If a liability of the common prop¬ 
erty is not yet due or if it is in dispute, what¬ 
ever is necessary for the discharge of such 
liability shall be retained. 

If, as between the spouses, a liability of the 
common property is borne by only one of the 
spouses, such spouse may not demand the 
discharge of the liability out of the common 
property. 

The common property shall, so far as neces¬ 
sary, be converted into money for the dis¬ 
charge of the liabilities of the common 
property. 

1476. After the discharge of the liabilities 
of the common property the residue accrues 
to the spouses in equal shares. 

Each of the spouses must deduct from his 
(or her) share whatever he (or she) is bound to 
reimburse to the common property. In so 
far as the reimbursement is not made by 
such deduction, he (or she) remains liable 
to the other spouse. 

In order to show the distinction made in the 
German law as to the kind of right the wife has in 
the property under a community regime and the 
real coownership under the German law, the witness 
referred to section 1008. (Rec. p. 25.) This sec¬ 
tion is found under the fifth title, which is headed 
“ Coownership. ” With respect to section 1008, which 
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has no reference to community ownership, Mr* 
Lorenzen said: • * 

This is merely the definition here of ordinary 
coownership, which we distinguished very 
carefully from the present type of ownership. 
(Rec. p. 25.) 

Continuing his testimony, Mr. Lorenzen also 
referred to section 860 of the Code of Civil Pro¬ 
cedure of Germany, which reads (Rec. p. 26): 

In the case of community of moveables and 
acquisitions the share of each spouse in the 
common property and the several objects 
pertaining thereto is not subject to execu¬ 
tion. At the termination of the community 
the share of each spouse in the common 
property is subject to execution at the instance 
of the creditor of such spouse. (Min. p. 60.) 

The witness then read sections 1 and 2 of the 
German Bankruptcy Act, which are (Rec. p. 26): 

Sec. 1 . The bankruptcy proceeding em¬ 
braces all the property owned by the debtor 
at the time of the opening of the proceedings 
so far as such property is subject to execu¬ 
tion. 

Sec. 2. The common property of the com¬ 
munity of moveables and acquisitions is not 
affected by the bankruptcy proceedings relat¬ 
ing to the wife’s property. (Min. p. 60.) 

After having read these sections of the law to 
which he drew special attention, the witness was 
asked to contrast the difference between the pro¬ 
vision as to coownership in section 1008 and folio w- 
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ing and the nature of the ownership referred to in 
the common ownership in the community of move¬ 
ables. To this question, the witness gave the follow¬ 
ing answer (Rec. pp. 26 bottom, 27, and 28): 

The ordinary coownership is like ours, is 
like the Roman law, it is coownership in 
which each is entitled to a half, and they 
express it in that way, and each party can 
dispose of that half, can mortgage it and sue 
in respect to it. That is the ordinary co- 
ownership which is mentioned in sections 
1008 and following. 

The kind of coownership in question here 
is of Germanic origin, and there has been a 
very long dispute about its nature. Before 
the code so regarded the common property as 
the property of the husband; that is, regarded 
it as possessed by a legal entity, for this pur¬ 
pose they formed a juristic corporation, but 
those views are no longer under the code, and 
the view under the code now, the correct 
view, no doubt is, and all have agreed upon 
that, even Dernberg agrees to that, it is a 
community which was translated yesterday 
“with joined hands.” Gemienschafte zur- 
gesamten hand. I prefer to call it with col¬ 
lective hands. 

Now, in whom is the ownership or the title 
to that common property? Why, all except 
Dernberg, perhaps, and I think even he says 
that it belongs to this zurgesamten hand; 
that is, collective hands, the spouses knitted 
together, not each one has a half in the com¬ 
mon property, but it is one case there, one for 
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that purpose, that is what they mean by 
joined hands or collective hands, and each 
one is interested in the property as a member 
of this collective hands. Now, has a spouse, 
either husband or wife, a separate interest, 
that is the difficult question, and upon that 
they are fighting like everything, but as far 
as the main proposition is concerned, I think 
they are agreed, except Dernberg. The fight¬ 
ing was largely before the code, and then a 
great majority, certainly so far as all the 
leading writers are concerned, except Dern¬ 
berg, would say that neither of them has 
individually a half interest. They would go 
beyond that and say that neither of them 
has that interest, although they call it an¬ 
ted. They call it anteil, but the majority 
of them say, and it is the prevailing opinion, 
and by the great preponderance of opinion 
they say that the anteil spoken of is not in 
the nature of a property interest, and they 
go so far as to say not even a contractual claim. 
It is something else. What is that something 
else? The only answer I could find was they 
say that it is a right of a family. That is 
about the way to answer that, and one has 
to keep that in mind to understand those 
code provisions that I have read. 

The code provides in 1442 “ neither hus¬ 
band or wife can dispose of his or her share. ” 
They can not sell it and they can not mortgage 
it, nor can they sell the balance or the interest 
that is going to come to them upon the dis¬ 
solution and liquidation. They can not sell, 
and neither can the creditors reach the anteil 
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either of the husband or the wife. Why not? 
Because there is no interest there. Any in¬ 
terest that is there is of a family nature, 
whatever it is, the only interest they have 
got is a joint interest that they have got 
together, not an individual interest, and con¬ 
sequently there is nothing to attach during 

the existence of the communitv. It becomes 

%/ 

attachable only at the termination of the com¬ 
munity. 

Now, how about bankruptcy? Suppose the 
wife becomes bankrupt. Is it his or her share 
or interest in that common property which 
will go to the bankrupt estate? Those code 
sections specifically say not. Why not? There 
is nothing to go, no separate property, no 
separate interest to go. That is the only way 
these sections can be explained, and that is 
the way everybody explained them except 
Demberg, in one line, and only one line. I 
have gone through all of his treatises and 
there is only one line in all of his treatises in 
connection with this in which he says that 
each has a half interest. 

The code says that she is entitled to one- 
half of the residue. Now let’s see. Under 
section 1443 the husband is made the adminis¬ 
trator of that common property. What can 
he do? Well, as far as this particular prop¬ 
erty is concerned, this being personal property, 
he can dispose of it. The only thing he can not 
do he can not give it away. He can waste it 
and she can not do anything. The only thing 
he can not do, he can not waste it in the sense 
of intentionally injuring her, and if he does, 
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and if he disposes of it, and if it can be shown 
by her that he did it with the intention of 
injuring her, and he did it with that motive, 
she can put a stop to it, and in that case have 
this community terminated. 

Now, how about his creditors? His cred¬ 
itors can reach it, his personal creditors, all of 
the creditors that he had even before the mar¬ 
riage, and after the marriage are all charge¬ 
able against the community. 

How about bankruptcy? In case of his 
bankruptcy, the entire estate goes to his 
bankrupt estate. Has she any claim on it? 
No. Can she ask for an accounting and get 
an interest? No. Why not? She has none. 

I think that briefly explains the nature of 
that interest, so far as I have been able to 
define its nature from reading. 

After having testified in this manner Mr. Lorenzen 
called attention to several of the leading commen¬ 
taries upon German law and read certain passages 
therefrom. The witness identified all of these au¬ 
thors and showed their qualifications as lawyers and 
commentators. These authors with their opinion as 
to the nature of the rights of the parties living under 
a community regime may be briefly set forth as 
follows: 

Enneccerus: “Lehrbuch des Burgerlichen, Rechts,” 
Edition 1912, p. 224 (Rec. p. 28): 

The interest (that is the anteil) of each 
spouse in the community property and in the 
individual articles belonging thereto is no 
fractional part. It can not be expressed by 
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figures. Only after the termination of the 
community of property and its liquidation 
has each spouse a right which can be expressed 
in figures, and even then not one in the com¬ 
munity property, but only in the balance 
remaining after the payment of the debt. 

Endemann: “Lehrbuch des Burgerlichen Rechts,” 
p. 424 (Rec. p. 28): 

The community property is tied by reason 
of the common purpose; it is property be¬ 
longing to the community as such. There 
exists with reference to it no share rights 
(anteil) in the true sense, but only a common 
right (einheitlich versehlungenes gesamtrecht), 
but there exists only a collective right. 

Crome: “ System des Deutschen Burgerlichen 
Rechts,” Edition 1908, pp. 346, 347 (Rec. p. 29): 

In contradistinction to the Roman law of 
partnership and community property, the 
property of the spouses is in this case tied so 
closely and for the purposes of the marriage 
that the share of each (anteil) in such prop¬ 
erty does not represent an independent value 
which can be separated therefrom, became 
independent, individualized, and exercised by 
itself. 

Heilfron: “Lehrbuch des Burgenlichen Rechts,” p. 
134 (Rec. p. 29): 

There exists between the spouses as regards 
the common property a community with col¬ 
lective hands. Owner and possessor of other 
rights is the married couple with its collective 
hands. 
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Commenting upon the last quotation, Mr. Loren- 
zen said with respect to the words which he trans¬ 
lated “collective hands”: 

The German for that, in seine Verbunden- 
heit. That means collective in the sense that 
it is one. “Each spouse is therefore not en¬ 
titled to one-half of the common property. 
The share of each is not separated and is in 
the nature of an expectancy.” One has to 
understand the German, which means it is 
more of a future interest of some sort. It is 
an interest all joined and collective in that 
sense. That expresses the idea that she will 
not get anything until the dissolution, if 
anything, for something may have happened 
which exhausted all of the assets. That is 
all that I have to read from. (Rec. p. 29.) 

Besides these books, Mr. Lorenzen referred to the 
commentaries on the German Code by the judges of 
the Imperial Court in Germany. This court is the 
highest Court of Appeals of the German Empire. 
With respect to the property rights in community 
property, this court said (Rec. p. 30): 

This (common property) has taken the form 
of a coownership under the Germanic law in 
connection with which the interest (anteil) 
can not be asserted as independent rights of 
property during the existence of the com¬ 
munity, but separate rights on the part of the 
spouse with reference to former property 
coming into existence only at the dissolution 
of a community. * * * 
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The matrimonial community, etc., have 
taken the form of a community with collec¬ 
tive hands. All agree that no share rights 
(anteil) exist in the things or rights belonging 
to the common property and disposition on 
the part of the member (spouse) or interest 
(anteil) in the particular objects are impossi¬ 
ble. (Rec. p. 30.) 

Mr. Lorenzen referred to Englander’s “ Die Regel 
Maesigerechtsgemeinschoft,” Edition 1914, which 
states as follows: 

According to the prevailing unit, these peo¬ 
ple (spouses in this case) have no interest of 
a property nature in individual objects. (Rec. 
p. 30.) 

As opposed to all these authorities the appellant 
was able to show only one work which contradicted 
them. The witness for the appellees conceded that 
Dernberg, the authority produced by the appellant is 
an eminent man, but that the witness had been unable 
in all his studies to find a single author or authority 
which agreed with Dernberg upon this particular 
point. 

The witness testified that the wife can only in 
exceptional cases institute legal proceedings with 
respect to community property. The principal ex¬ 
ceptions to the general rule are the sickness, absence, 
or disability of the husband. 

Upon cross-examination Mr. Paul Schnitzler, one 
of the expert witnesses for the appellant, testified that 
there were certain distinct kinds of holdings which a 
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wife, under the German Civil Code, might have of 
property. Amongst these is what is known as “con¬ 
tributed” property. Such property does not belong 
to the community of moveables under which the 
appellant was living. The title to contributed prop¬ 
erty, generally speaking and with very few excep¬ 
tions, is retained by the wife as a separate estate. 
(Rec. pp. 11 and 12.) 

Another type of holding which a wife might 
have is separate property. Separate property the 
wife holds, although married, in the same manner 
as if she were a feme sole. (Rec. p. 12.) In other 
words, here are two distinct kinds of property which 
have none of the characteristics of community 
property. Contributed property is property in which 
the absolute title is in the wife and to which the 
husband has no legal title but does have the right to 
management. Separate property is property which 
is held by the wife absolutely, as if a feme sole. 
As indicated above, there is such a thing under 
section 1008 of the German Civil Code as coowner¬ 
ship of property, but none of these are in their nature 
similar to the holding of husband and wife under a 
community regime, and attention is called to them 
simply to show the error into which the appellant 
has fallen in asserting that she has anything similar 
to an individual right in the community property 
here in question. 

Property held as community property is the 
individual property of neither the husband nor the 
wife. Neither of them have an individual interest 
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in the property. All that either of them are entitled 
to is one-half of the proceeds after the dissolution 
of the community, and after the payment of all 
debts chargeable against the community property. 
Section 1468 of the German Civil Code provides 
(Rec. bottom p. 34 and p. 35): 

The wife may bring an action for dissolu¬ 
tion of the community of goods: 

(1) If the husband has entered into a 
juristic act of the kind specified in 1444 to 
1446 without the consent of the wife, and for 
the future a serious danger to the interests 
of his wife is to be apprehended; 

(2) If the husband has diminished the 
common property with the intention of injur¬ 
ing his wife; 

(3) If the husband has committed a breach 
of his duty to furnish maintenance to the 
wife and to the descendants of the marriage, 
and a serious danger to future maintenance 
is to be apprehended; 

(4) If the husband has been interdicted on 
account of prodigality, or if he seriously 
endangers the common property through 
prodigality; 

(5) If the common property, in consequence 
of liabilities incurred by the husband, is 
burdened with debts to such an extent that a 
later acquisition of the wife will be seriously 
endangered. 

The husband has absolute control over the com¬ 
munity property and with rare exceptions can do 
absolutely as he chooses with it. He can dispose of 
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it and he can waste it except that he can not waste 
it in the sense of intentionally injuring the wife. 
(Rec. p. 28.) All the creditors of the husband that 
he had before marriage and after marriage can reach 
the property. 

In the event of bankruptcy of the husband all the 
community property goes into the bankrupt estate 
and the wife has no claim. (Rec. p. 27.) She can 
not even secure an accounting for her interest. 

With reference to the result that will be attained 
if this court awards to the appellant one-half of this 
property, the appellant’s witness Schnitzler, upon 
cross-examination, testified (Rec. p. 18): 

Assuming that the property which the Alien 
Property Custodian seized here was at the 
time of the seizure property belonging to a 
community of moveables as defined in the 
Code, and that the wife had not taken steps 
to have the community of moveables dissolved, 
and that that condition continued, except for 
the seizure and taking possession by the Alien 
Property Custodian, down to the present time, 
if this property were released, or if any of this 
property were released, it would again become 
a part of the community of moveables. 

The appellant’s witness Grossmann on cross- 
examination, testified to the same effect as follows 

(Rec. bottom p. 20): 

Assuming that at the time of the seizure of 
this property involved in this suit there existed 
a community of moveables between Mr. Bek 
and his wife, the plaintiff, and that this 
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property was part of the community and that 
situation continued down to the present time, 
if this property were released, it should be 
part of the community property of Mr. and 
Mrs. Bek, if it was part of the community; it 
should be again part of the community, except 
the parties interested should agree on some 
definite settlement. That is entirely in the 
will of the parties. And subject then to all 
the liabilities and provisions of the code with 
respect to the community of moveables, as 
provided by the Code. 

It appears in the record that the appellant and her 
husband are at present living under the community 
of moveables. It must, therefore, be apparent that 
it is impossible for this court to award the appellant 
any portion of this property without at the same time 
awarding to the husband, who is a German citizen 
and not a proper claimant under the Trading with 
the Enemy Act, a portion of this property. If this 
court awards the appellant one-half of the money in 
the Treasury involved in this suit it immediately 
reverts to the community regime existing between 
the appellant and her husband. Under this com¬ 
munity regime appellant’s husband, who is not a 
proper claimant, has all the rights enumerated above 
and upon dissolution and the payment of his debts, 
as well as certain debts of the wife, he will receive 
one-half of this very money. In other words, it is 
impossible for this court to award any of this money 
in this case to anyone because it will at the same time 
be awarding the money to an enemy. 
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It must also be kept in mind that the appellant 
here is a German subject residing in Germany and 
that her husband is a German subject residing in 
Germany. They are German nationals who are 
subject to the laws of Germany and they have come 
into this court specifically insisting upon the laws of 
Germany as controlling their rights. The most that 
the appellant herein has shown that she ever put into 
the property was $250, which was her one-half of the 
check for $500 which her father gave to her and her 
husband as a wedding present. 

Ill 

This court is without jurisdiction to decree a disso¬ 
lution of the regime of the community of moveables 
existing between the appellant and her husband, 
and undetermined by any act of theirs required by 
the laws of Germany 

It is asserted by the appellant in her brief that 
section 9 permits this court to determine the rights 
of the plaintiff, regardless of the community regime 
existing between her and her husband, and to say 
that she has such a right, title, and interest in the 
money that it will be ordered paid to her. It is sub¬ 
mitted in the first place that such a position is incon¬ 
sistent, since in one breath the appellant is insisting 
upon the German law, and in another breath insisting 
that the German law be disregarded, or only partly 
regarded, and the law of the United States adopted. 

The position of the appellant upon this point is 
inconsistent throughout her brief. On page 8 of her 
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brief she takes great pains to insist that the law of 
Germany is applicable to the situation, and that the 
appellant must secure any right she has by reason of 
that law. 

It is quite clear under the decisions of the Supreme 
Court that a person who relies upon a foreign law 
to secure rights must accept the disabilities imposed 
by that law in connection with those rights, as well 
as the advantages. 

Referring again to the case of Slater v. Mexican 
National R. R. Company , supra , it is interesting to 
note that the same endeavor was made in that case. 
The plaintiff in that case in the lower court sued to 
recover damages for the death of a relative caused 
by a Mexican Railroad in Mexico. The suit was 
brought in Texas. The plaintiff sought to show 
liability by reason of provisions of certain portions 
of the law of Mexico. Although depending upon the 
foreign law for the foundation of her suit, she sought 
to deny the defendant certain limitations on its 
liabilities, and have the law of Texas applied in 
these respects. This proposition the Supreme Court 
specifically overruled, and in so doing said: 

As Texas has statutes which give an action 
for wrongfully causing death, of course there 
is no general objection of policy to enforcing 
such a liability there, although it arose in 
another jurisdiction. Stewart v. Baltimore & 
Ohio R. R. f 168 U. S. 445. But when such a 
liability is enforced in a jurisdiction foreign to 
the place of the wrongful act, obviously that 
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does not mean that the act in any degree is 
subject to the lex fori , with regard to either its 
quality or its consequences. On the other 
hand, it equally little means that the law of 
the place of the act is operative outside its 
own territory. The theory of the foreign suit 
is that although the act complained of was 
subject to no law having force in the forum, 
it gave rise to an obligation, an obligatio, which, 
like other obligations, follows the person, and 
may be enforced wherever the person may be 
found. Stout v. Wood, 1 Blackf. (Ind.) 71; 
Dennick v. R. R. Co., 103 U. S. 11, 18. But as 
the only source of this obligation is the law 
of the place of the act, it follows that that 
law determines not merely the existence of the 
obligation, Smith v. Condry , 1 How. 28, but 
equally determines its extent. It seems to us 
unjust to allow a plaintiff to come here absolutely 
depending on the foreign law for the foundation 
of his case , and yet to deny the defendant the 
benefit of whatever limitations on his liability 
that law would impose. [Italics ours.] 

This is precisely what the appellant is endeavoring 
to do in the present case. She seeks to establish 
certain rights under the German law, and at the same 
time seeks to be relieved of the disabilities imposed 
upon the very rights which she seeks to establish. 

In the next place, subdivision (1) of subsection (b) 
which defines the category in which the appellant 
claims to be was never intended to permit the return 
of property under circumstances such as the present. 
Subsection (b) provides that the President, if he shall 
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determine that the owner of the property at the time 
of seizure was one of a number of persons, among 
them a woman, who at the time of her marriage 
was a citizen of the United States and who, prior 
to April 6, 1917, intermarried with a subject or citi¬ 
zen of Germany or Austria, and that the money or 
other property concerned was not acquired by such 
woman, either directly or indirectly, from any sub¬ 
ject or citizen of Germany or Austria-Hungary, sub¬ 
sequent to January 1, 1917. It has been definitely 
shown that the appellant here is not the owner of 
any of this property. She has a right to one-half 
of the proceeds of the property after dissolution of 
the community regime. 

But the chief reliance of the appellant is upon the 
alleged right of this court under subsection (a) of 
section 9 quoted in part above to determine her right, 
title, and interest. The answer to this contention 
is that this court is without jurisdiction to determine 
her individual share in the property. As was shown 
by all the experts, the appellant has no individual 
right in any of the property until after the dissolution 
of the community regime and the payment of all 
creditors both of the husband and of the wife. This 
court has no means of winding up the community 
and, as a matter of fact, no such relief is asked. How 
can this court wind up the community regime 
existing between the appellant and her husband with 
respect to only a portion of the property that would 
be in the community? There may be other property 



31 


in Germany which should be taken into considera¬ 
tion. Furthermore, this court has no authority 
whatsoever and no power to determine the creditors 
of the husband. It may be that the husband is 
bankrupt for all this court knows, in which event 
all of the property would go into his bankrupt estate 
and the wife would have no interest therein. 

Furthermore section 9 (a) does not give the plain¬ 
tiff an absolute right to have her interests deter¬ 
mined. Section 9 (a) provides that the right, title, 
and interest of the claimant, if established, shall be 
delivered to the claimant and that the interest of 
the claimant to which the court shall determine 
claimant is entitled shall be delivered. This court 
is without jurisdiction, under the present circum¬ 
stances, to determine the interest of the claimant. 
It is impossible for this court to establish her interest, 
since under all the testimony she has no interest 
except upon dissolution of the community and the 
payment of all debts. There is nothing in the 
record to show that the community is dissolved, or 
that the parties intended that it shall be dissolved. 
It appears from the testimony of the appellant’s 
own witnesses that if any of this money is returned 
to her it will go immediately into the community 
property and be subjected to all the rights of the 
husband, who is an enemy. 

Numerous cases have been cited by the appellant 
in her brief and an attempt has been made to draw 
analogies between the German law of community 
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property and the community property laws of the 
various States. With reference to the cases, it must be 
apparent that every case must be taken as to the 
particular law and facts involved. No two cases are 
alike. As to the possibility of drawing any analogies 
between the laws of various jurisdictions having 
community property laws, Mr. Lorenzen, who is a 
professor of comparative law, testified as follows: 


* * * there is no possibility of drawing 

contrasts or analogies between the various 
systems adopted by the various jurisdictions 


without great confusion. For example, the 
old community system under the old Baden 
law, if you contrast that and this civil com¬ 


munity, they differ very materially, and of 


course it will be still more so if you try to 
contrast that with the community system in 
this country. You can not do it without very 
grave danger of falling into error. They all 
differ. You can only take the particular type 
and study the exact condition of the particu¬ 
lar system, and in this case you will have to 


study exactly this system with reference to 
this particular community, and it would not 
be well to study the provisions relating to 
partnership and heirs, which is more or less 
analogous and similar, and you will get con¬ 
fusion. (Rec. p. 31.) 


The appellant endeavors to demonstrate on page 
14 of her brief that the “ clinching test,” so called, 
to her argument is the fact that the interest of the 
wife in a community of movables descends to her 
heirs and may be disposed of by will. She fails to 


take into consideration the testimony on this point 
(Rec. p. 35): 

The statement that the wife has the right 
to will the property and if she does not make 
a will it descends means that it descends after 
the debts have been paid of the decedent— 
only what is left, if anything, after all debts 
have been paid, including all the personal 
debts of the husband. 

In her brief appellant attempts to criticize the 
qualifications of appellees’ witness, Mr. Lorenzen. 
This criticism, especially in view of the fact that not 
one word of objection was raised to his qualifications 
at the hearing, is puerile. Such criticisms are 
especially ill advised in the brief in view of the ina¬ 
bility of appellant’s own experts to answer the most 
simple questions upon German law. As a matter of 
fact, Professor Lorenzen showed the highest qualifi¬ 
cations to testify. The record shows that in his 
qualifying testimony he said: (Rec. p. 24.) 

That his name is Ernst G. Lorenzen. 
Domicile is in New Haven, Conn. Temporary 
residence is at 89 Trowbridge Street, Cam¬ 
bridge. Is professor of comparative law, his 
chair being that of Roman law and compara¬ 
tive law~ and comparative jurisprudence of 
Yale. After graduating from Cornell in this 
country he studied for two years abroad in 
the summer, including a year at Ecole des 
Sciences Politiques and Ecole de Droit and at 
the University of Heidelberg and Goettingen, 
and took the degree of doctor of laws at Goet¬ 
tingen. Has studied the system of law- exist¬ 
ing in Germany at the present time longer 
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than twenty years, and not only that, has 
written on it in that time, and taught it for 
eight or nine years. Happening to be at the 
Harvard Law School, in preparing for this 
case, went through all of the treatises and 
commentaries of the civil code and also the 
particular treatises on the particular code in 
question, family law, and books on the par¬ 
ticular subject, namely, that of community 
property; also went through all the decisions, 
at least all of the decisions of the Reichstag, 
and since he has been at the Congressional 
Library went through all of the books on that 
subject on the subject of the German code 
and the German law. Is familiar with the 
numerous libraries in Germany. There is 
nothing in Germany on the subject of any 
impqfftince which is not in the Harvard Law 
School Library or the Congressional Library. 

It has even been held in a number of cases that an 
expert witness upon foreign law need not even be a 
lawyer. See In re Faber, 168 Cal. 491, and The People 
v. McQuaid , 85 Mich. 123. 

The decree of the Supreme Court of the District of 
Columbia should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

Attorney of the United States in 
and for the District of Columbia. 

Dean Hill Stanley, 

A. R. Johnson, Jr., 

Special Assistants to the Attorney General , 
Attorneys for Thomas W. Miller , as Alien 
Property Custodian , and Frank White , as 
Treasurer of the United States . 
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